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In  file  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

IN  BANKRUPTCY— No.  4746. 

In  the  Matter  of  WESTERN  STEEL  CORPORA- 
TION, 

Bankrupt. 

Trustees'    Objections   to    Claims    of   Metropolitan 

Trust  Company. 
To  the    Honorable    JOHN    P.  HOYT,  Referee    in 
Bankruptcy,  come  now    your  trustees,  Lester 
Turner,  Sutcliffe  Baxter  and  Edgar  Ames,  and 
present  the  following  facts : 

I. 
That  on  or  about  the  1st  day  of  April,  1910,  the 
bankrupt  executed  a  certain  Mortgage  Trust 
Deed,  covering  certain  real  and  personal  property 
of  the  bankrupt,  for  the  purpose  of  securing  an 
issue  of  bonds  in  the  sum  of  Two  Million  Dollars 
($2,000,000.00).     That  in  the  said   Mortgage  Trust 

*Page-iiumber  appearing  at  foot  of  page  of  original  certified  Record. 
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Deed  the  Carnegie  Trust  Company  and  Lawrence  A. 
Eamage  were  named  as  trustees.  That  on  or  about 
the  first  day  of  June,  1911,  the  Metropolitan  Trust 
Company  of  New  York  City  became  the  trustee,  un- 
der said  Mortgage  Trust  Deed  by  substitution. 

II. 
That  on  or  about  December  1,  1910,  Metropolitan 
Trust  Company  of  New  York  City  loaned  to  the 
bankrupt  the  sum  of  Three  Hundred  Thousand  Dol- 
lars, and  on  April  1, 1911,  loaned  to  the  bankrupt  the 
additional  sum  of  Three  Hundred  Thousand  Dollars 
($300,000.00),  taking  the  note  of  the  bankrupt  in  the 
sum  of  Six  Hundred  Thousand  [4]  Dollars 
($600,000.00),  covering  all  advances.  That  as  a 
condition  to  the  making  of  the  said  advances,  Met- 
ropolitan Trust  Company  required  the  substitution 
of  itself  as  trustee  under  the  said  Mortgage  Trust 
Deed  in  place  of  Carnegie  Trust  Company  and  Law- 
rence A.  Eamage.  That  since  the  making  of  the  said 
advance  of  December  1,  1910,  the  said  Metropolitan 
Trust  Compan}^  has  assumed  to  act  and  has  acted 
as  trustee  under  the  Mortgage  Trust  Deed,  as  afore- 
said. 

III. 
That  the  whole  of  the  said  Two  Million  Dollar 
($2,000,000)  bond  issue  was  deposited  by  the  bank- 
rupt with  said  Metropolitan  Trust  Company  as  trus- 
tee, and  the  said  issue  was  pledged  to  the  said  Met- 
ropolitan Trust  Company  to  secure  the  said  Six 
Hundred  Thousand  Dollars  advanced  by  it. 

IV. 
That  thereafter,  on  or  about  the  29th  day  of  Au- 
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gust,  1911,  the  said  Metropolitan  Trust  Company, 
without  an}^  sufficient  notice,  caused  the  said  Two 
Million  Dollar  bond  issue  to  be  offered  for  sale  at 
public  auction  in  foreclosure  of  its  said  pledge,  and 
caused  the  said  bonds  to  be  bought  in  by  itself 
for  the  sum  of  Twenty-five  Thousand  Dollars 
($25,000.00).  That  the  amount  for  which  the  said 
bonds  were  sold  was  wholly  inadequate  and  insuffi- 
cient to  vest  in  said  Metropolitan  Trust  Company  the 
ownership  of  the  said  bonds,  with  the  right  to  enforce 
the  same  to  the  full  amount. 

V. 

That  Metropolitan  Trust  Company  has  filed  herein 
its  claim  as  an  unsecured  creditor  in  the  sum  of  Five 
Hundred  Eighty- two  Thousand  Nine  Hundred 
Fifty-three  Dollars  ($582,953.00) ,  with  interest  [5] 
at  the  Yeat  of  six  per  cent  (6%  )  from  August  31, 1911. 
That  the  said  claim  is  based  upon  the  said  note  of 
the  bankrupt  in  the  sum  of  Six  Hundred  Thousand 
Dollars  ($600,000.00),  dated  April  1,  1911.  That  a 
copy  of  said  note  is  attached  to  the  said  Proof  of 
Claim.  That  the  said  Proof  of  Claim  declares  that 
the  bonds  pledged  to  secure  the  said  note  have  been 
sold  and  the  proceeds  applied  in  reduction  of  the 
amount  due  upon  the  said  note. 

VI. 

That  in  addition  to  the  foregoing  Proof  of  Claim 
upon  the  said  note,  the  Metropolitan  Trust  Company 
has  filed  herein  its  Proof  of  Claim  upon  the  said 
Two  Million  Dollars  ($2,000,000.00)  of  first  mort- 
gage bonds,  with  interest  thereon  in  the  sum  of  One 
Hundred  Sixty-seven  Thousand  Five  Hundred  Dol- 
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lars  ($167,500.00),  demanding  that  its  claim  for  that 
amount  be  allowed  and  that  the  Mortgage  Trust  Deed 
be  allowed  as  a  lien  to  the  full  amount  of  the  bonds 
upon  the  properties  covered  by  the  said  Mortgage 
Trust  Deed. 

VII. 
That  at  a  creditors'  meeting  duly  called  for  the 
purpose  of  considering  in  what  manner  the  assets  of 
the  bankrupt's  estate  should  be  disposed  of,  an  order 
w^as  entered  on  the  17th  day  of  February,  1912,  di- 
recting all  the  assets  of  the  bankrupt  covered  by  the 
said  Mortgage  Trust  Deed,  together  with  other  assets, 
to  be  offered  for  sale  on  March  15, 1912.  That  by  the 
said  order  it  was  adjudged  that  Metropolitan  Trust 
Company  w^as  the  owner  of  the  said  Two  Million  Dol- 
lars ($2,000,000.00)  first  mortgage  bonds,  and  that 
upon  the  said  sale  it  should  be  allowed  to  use  the  same 
in  bidding  and  paying  for  the  assets  covered  by  the 
said  Mortgage  Trust  Deed  to  the  full  face  value 
thereof,  on  condition,  however,  [6]  that  the  said 
Metropolitan  Trust  Company  should  deposit  the  said 
bonds,  together  with  certain  shares  of  stock  in  West- 
ern Coal  &  Iron  Company,  Ltd.,  with  the  referee  and 
trustees  respectively,  and  provided,  further,  that  any 
creditor  or  other  person  aggrieved  b}^  the  entry  of 
said  order,  respecting  the  use  of  the  said  bonds,  might 
file  his  petition  contesting  the  right  of  said  Metro- 
politan Trust  Company  to  use  said  bonds  in  bidding 
and  paying  for  the  said  assets  to  their  full  face  value, 
and  that  upon  the  hearing  of  any  such  petition,  the 
referee  might  modify  the  said  order  in  respect  to  the 
use  of  the  said  bonds  in  any  manner  which  law,  jus- 
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tice  and  equity  might  require. 

VIII. 

Tliat  pursuant  to  said  order,  the  said  bonds  were 
deposited  with  the  referee  and  are  now  in  the  custody 
of  the  referee.  That  within  the  time  prescribed  in 
the  said  order,  The  First  National  Bank  of  Seattle, 
Washington,  The  Bank  of  Vancouver,  of  Vancouver, 
Province  of  British  Columbia,  and  Standard  Oil 
Company  of  New  Jersey,  filed  herein  their  petition 
contesting  the  right  of  Metropolitan  Trust  Company 
to  use  said  bonds  in  the  manner  prescribed  in  said 
order  of  February  17,  1912,  and  upon  the  said  peti- 
tion a  hearing  was  had,  the  matter  fully  argued,  and 
on  March  2,  1912,  an  order  entered  by  the  referee 
herein  finding  that  the  proceedings  taken  by  Metro- 
politan Trust  Company  in  the  foreclosure  of  its 
pledge  were  legally  insufficient  to  A^est  in  it  as  pur- 
chaser the  ownership  of  the  said  Two  Million  Dollars 
($2,000,000.00)  of  bonds,  discharged  of  its  trust  obli- 
gation, to  hold  the  same  as  security  under  the  pledge, 
and  modifying  the  order  of  February  17,  1912,  by 
limiting  the  amount  to  which  the  said  bonds  might  be 
used  in  bidding  and  pa3dng  for  the  assets  covered  by 
the  said  Mortgage  Trust  Deed  to  the  sum  [7]  of 
Six  Hundred  Fifty  Thousand  Dollars  ($650,000.00). 

IX. 

That  at  the  said  sale  held  on  March  15,  1912,  the 
highest  and  best  bid  for  the  assets  covered  by  the 
said  Mortgage  Trust  Deed  was  the  bid  of  Metropol- 
itan Trust  Company  in  the  sum  of  Six  Hundred 
Forty-seven  Thousand  Ten  Dollars  ($647,010.00), 
which  bid  was  accepted  by  the  trustees  herein.     That 
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b}^  order  entered  on  the  20th  day  of  March,  1912,  the 
said  bid  was  approved,  the  sale  confirmed  and  the 
trustees  ordered  to  make  conveyance  upon  the  receipt 
of  the  amount  bid  in  cash  and  the  tender  of  said 
bonds  for  indorsement,  as  provided  in  the  said  Order 
of  Sale,  as  modified.  That  pursuant  to  the  said  Or- 
der of  Confirmation,  your  trustees  have  received 
from  Metropolitan  Trust  Company  the  amount  bid 
by  it  in  cash,  and  have  made  conveyance  of  all  prop- 
erties covered  by  its  said  bid. 

X. 
That  inasmuch  as  the  proceedings  taken  by  Met- 
ropolitan Trust  Company  in  the  foreclosure  of  its 
pledge  were  legally  insufficient  to  vest  in  it  title  to 
said  bonds,  discharged  of  its  trust  obligation  to  hold 
the  same  as  a  pledge,  securing  the  original  loan  of 
Six  Hundred  Thousand  Dollars  ($600,000.00),  and 
inasmuch  as  Metropolitan  Trust  Company  in  bidding 
and  paying  for  the  properties  covered  by  said  Mort- 
gage Trust  Deed  has  enforced  the  said  bonds  and  re- 
ceived value  thereon  in  the  sum  of  Six  Hundred 
Forty-seven  Thousand  Ten  Dollars  ($647,010.00), 
which  amount  is  in  excess  of  the  principal  and  inter- 
est due  upon  the  said  pledge  obligation,  it  would  be 
unjust  and  inequitable  for  the  said  Metropolitan 
Trust  Company  to  receive  further  profit  or  advan- 
tage from  [8]  said  original  note  of  April  1,  1911, 
or  from  said  bonds. 

WHEREFORE,  your  trustees  petition  that  a  cita- 
tion issue  requiring  Metropolitan  Trust  Company  to 
appear  and  show  cause  why  the  said  claims  filed  by  it 
should  not  be  rejected  and  the  evidences  of  the  same. 
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to  wit,  the  note  of  the  bankrupt  dated  April  1,  1911, 
in  the  sum  of  Six  Hundred  Thousand  Dollars 
($600,000.00)  and  the  Two  Million  Dollars  ($2,000.- 
000.00)  of  First  Mortgage  Bonds  of  the  bankrupt 
should  not  be  surrendered  up  to  the  trustees  and  by 
them  cancelled. 

MUNN  &  BRACKETT, 
Attornej^s  for  Trustees. 

United  States  of  America, 
State  of  Washington, 
County  of  King, — ss. 

Lester  Turner,  being  first  duly  sworn,  deposes  and 
says  that  he  is  one  of  the  duly  appointed,  qualified 
and  acting  trustees  of  Western  Steel  Corporation, 
Bankrupt;  that  he  has  read  the  foregoing  petition, 
knows  the  contents  thereof  and  believes  the  same  to 
be  true. 

LESTER  TURNER. 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  March,  A.  D.  1912. 

[Seal]  S.  M.  BRACKETT, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

[Indorsed] :  Trustees'  Objections  to  Claims  of 
Metropolitan  Trust  Company.  Filed  in  the  United 
States  District  Court,  Western  Dist.  of  Washington, 
April  15,  1912.  A.  W.  Engle,  Clerk.  By  B.  O. 
Wright.  Filed  March  26,  1912,  2  P.  M.  John  P. 
Hoyt,  Referee.     [9] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

IN  BANKRUPTCY— No.  4746. 

In  the  Matter  of  WESTERN  STEEL  CORPORA- 
TION, 

Bankrupt. 

Order   of  Referee   upon   Trustees'    Objections   to 
Claims  of  Metropolitan  Trust  Company. 

The  trustees  in  the  above  bankruptcy  proceedings 
having  heretofore  filed  their  objections  to  the  claims 
of  Metropolitan  Trust  Company,  and  their  petition 
in  said  matter  and  a  Citation  having  issued  to  Met- 
ropolitan Trust  Company  and  Bausman  &  Kelleher, 
its  attorneys,  requiring  said  Metropolitan  Trust 
Company  to  appear  before  the  Referee  in  said  bank- 
ruptcy proceedings  at  two  o'clock  P.  M.  on  Friday, 
the  29th  day  of  March,  1912,  and  then  and  there  to 
show  cause  why  an  Order  should  not  be  entered  by 
the  Referee,  requiring  said  Metropolitan  Trust  Com- 
pany to  surrender  up  to  the  trustees  in  bankruptcy 
for  cancellation  a  certain  note  of  the  bankrupt,  dated 
on  or  about  April  1st,  1911,  in  the  sum  of  Six  Hun- 
dred Thousand  Dollars  ($600,000.00),  payable  to 
Metropolitan  Trust  Company,  and  certain  bonds  of 
the  bankrupt  in  the  possession  of  the  said  Referee 
in  an  aggregate  sum  of  Two  Million  Dollars 
($2,000,000.00)  par  value,  and  to  show  cause  why  the 
said  claims  of  said  Metropolitan  Trust  Company, 
based  upon  said  note  and  bonds,  should  not  be  re- 
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jected,  and  the  hearing  upon  said  objections  and  said 
Citation  having  been  regularly  adjourned  to  the  hour 
of  ten  o'clock  A.  M.,  on  April  1st,  1912,  the  objectors. 
The  First  National  Bank  of  Seattle,  being  present 
in  court  by  its  attorneys,  Messrs.  Hughes,  McMicken, 
Dovell  &  Ramsey,  and  The  Bank  of  Vancouver  being 
[10]  present  in  court  by  its  attorneys,  the  Metro- 
politan Trust  Company  being  present  in  court  by  its 
attorneys,  Messrs.  Bausman  &  Kelleher,  and  the 
trustees  in  bankruptcy  being  present  in  court  by 
their  attorneys,  Messrs.  Munn  &  Brackett,  and  there 
having  been  offered  in  evidence  all  the  records  and 
files  in  said  bankruptcy  proceedings,  and  by  stipu- 
lation of  the  parties  there  having  been  considered  by 
the  referee  the  testimony  heretofore  introduced  and 
considered  by  the  referee  at  the  hearing  before  said 
referee  on  the  9th  day  of  March,  1912,  which  said 
hearing  is  referred  to  in  the  Modified  Order  of  Sale 
entered  herein  on  March  12th,  1912,  and  the  Referee 
being  in  all  respects  fully  advised,  and  the  Referee 
finding  that  the  bonds  of  the  bankrupt  were  sold  by 
said  Metropolitan  Trust  Company,  and  by  it  pur- 
chased in  the  foreclosure  of  the  pledge  agreement 
without  any  fraudulent  intent  upon  the  part  of  Met- 
ropolitan Trust  Company,  but  that  the  procedure 
followed  by  the  Metropolitan  Trust  Company  was 
legally  insufficient  to  vest  in  it  the  legal  title  to  said 
bonds,  discharged  of  its  trust  obligation  to  hold  the 
same  as  pledgee  as  security  for  the  original  amount 
loaned  by  it  to  the  bankrupt,  to  wit,  the  sum  of  Six 
Hundred  Thousand  Dollars  ($600,000.00),  together 
with  interest  and  expenses ;  that  under  the  Orders  of 
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Sale  entered  herein  and  according  to  the  bid  of  said 
Metropolitan  Trust  Company,  it  has  paid  for  the 
assets  and  property  of  the  bankrupt  covered  by  the 
mortgage  securing  the  bonds  of  the  bankrupt  the  sum 
of  Six  Hundred  Forty-seven  Thousand  Ten  Dollars 
($647,010.00)  in  bonds  of  the  bankrupt,  and  that 
said  sum  is  equal  to  the  total  amount  of  the  indebted- 
ness of  the  bankrupt  to  said  Metropolitan  Trust  Com- 
pany evidenced,  as  aforesaid,  by  said  note  for  Six 
Hundred  Thousand  Dollars  ($600,000.00), 

NOW,  THEREFOKE,  IT  IS  ORDERED,  AD- 
JUDGED AND  DECREED,  that  the  note  [11] 
of  the  bankrupt  in  the  sum  of  Six  Hundred  Thousand 
Dollars  ($600,000.00),  dated  April  1st,  1911,  and 
payable  to  Metropolitan  Trust  Company,  and  now  in 
the  possession  of  the  Referee  herein,  be  surrendered 
up  to  the  trustees  in  bankruptcy  for  cancellation; 
that  said  note  shall  be  cancelled  by  having  written, 
indorsed  or  stamped  thereon  by  said  trustees,  "Can- 
celled under  terms  of  Order  of  Referee  entered  April 
1st,  1912." 

AND  IT  IS  FURTHER  ORDERED,  AD- 
JUDGED AND  DECREED,  that  the  bonds  of  the 
bankrupt  executed  under  date  of  October  1st,  1910,  in 
favor  of  Carnegie  Trust  Compan}^  and  Lawrence  A. 
Ramage,  trustees,  of  which  bonds  the  Metropolitan 
Trust  Company  and  James  F.  McNamara  have  be- 
come the  substituted  trustees,  to  wit,  an  issue  of  two 
thousand  bonds  of  the  par  value  of  One  Thousand 
Dollars  ($1,000.00)  each,  being  in  the  aggregate  sum 
of  Two  Million  Dollars  ($2,000,000.00)  of  face  value 
be  surrendered  up  to  the  said  trustees  in  bankruptcy 
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for  cancellation,  and  that  said  bonds  be  cancelled  by 
having  written,  indorsed  or  stamped  on  each  of  them, 
''Cancelled  under  terms  of  Order  of  Referee  entered 
April  1st,  1912." 

AND  IT  IS  FURTHER  ORDERED,  AD- 
JUDGED AND  DECREED,  that  the  claims  of  the 
Metropolitan  Trust  Company  based  upon  said  note 
and  said  bonds  be  rejected  in  so  far  as  the  same  ex- 
ceed the  purchase  price  aforesaid  of  said  properties. 

Witness  my  hand  this  1st  day  of  April,  1912. 

JOHN  P.  HOYT, 
Referee  in  Bankruptcy. 

[Endorsed] :  Order  of  Referee  upon  Trustees'  Ob- 
jections to  Claims  of  Metropolitan  Trust  Company, 
Filed  Apr.  1st,  1912,  2  P.  M.  John  P.  Hoyt,  Ref- 
eree. Filed  in  the  United  States  District  Court, 
Western  District  of  Washington.  Apr.  15,  1912. 
A.  W.  Engle,  Clerk.  By  B.  0.  Wright,  Deputy. 
[12] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

IN  BANKRUPTCY— No.  4746. 

In  the  Matter  of  WESTERN  STEEL  CORPORA- 
TION, 

Bankrupt. 
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Petition  for  Review  of  Order  of  Referee  upon  Ob- 
jections to  Claims  of  Metropolitan  Trust  Com- 
pany Made  and  Entered  April  1st,  1912. 

To  JOHI^  P.  HOYT,  Esq.,  Referee  in  Bankruptcy: 
Your  petitioner  respectfully  shows  as  follows : 
It  is  a  creditor  of  Western  Steel  Corporation,  the 
bankrupt  above  named,  and  its  claim  has  been  hereto- 
fore duly  filed  and  allowed  herein. 

On  the  first  day  of  April,  1912,  an  order  was  made 
and  entered  herein  directing  that  the  note  of  the 
bankrupt,  in  the  sum  of  Six  Hundred  Thousand 
Dollars  ($600,000.00),  dated  April  1,  1911,  and  pay- 
able to  Metropolitan  Trust  Company  of  the  city  of 
New  York,  and  first  mortgage  bonds  of  the  bank- 
rupt of  the  par  value  of  Two  Million  Dollars 
($2,000,000.00),  be  surrendered  to  the  trustees  in 
bankruptcy  for  cancellation,  and  that  the  claim  of 
the  Metropolitan  Trust  Company  of  the  city  of  New 
York,  based  upon  said  notes  and  said  bonds,  be  re- 
jected in  so  far  as  the  same  have  not  been  used  in 
paying  for  the  properties  of  this  bankrupt,  pur- 
chased by  the  Metropolitan  Trust  Company  of  the 
city  of  New  York. 

Said  order  is  erroneous  in  fact  and  in  law  in  its 
findings  that  the  procedure  followed  b}^  the  Metro- 
politan Trust  Company  was  legally  insufficient  to 
vest  in  it  the  legal  [13]  title  to  said  bonds,  dis- 
charged of  its  trust  obligation  to  hold  the  same  as 
pledgee  as  security  for  the  original  amount  loaned 
by  it  to  the  bankrupt,  and  that  Six  Hundred  and 
Forty-seven  Thousand  and  Ten  Dollars  ($647,010.00) 
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is  equal  to  the  total  amount  of  the  indebtedness  of 
the  bankrupt  to  the  Metropolitan  Trust  Company, 
and  is  erroneous  in  law  in  that  it  orders  that  said 
note  and  bonds  be  canceled,  and  that  the  claim  of  the 
Metropolitan  Trust  Company  thereon  be  rejected, 
and  in  that  it  fails  to  allow  the  claims  of  the  Metro- 
politan Trust  Company  as  heretofore  filed  herein,  in 
full. 

WHEREFORE  your  petitioner,  feeling  aggrieved 
because  of  such  order,  prays  that  the  same  may  be 
reviewed  by  the  District  Judge  as  provided  by  the 
Bankrupt  Laws  of  the  United  States  of  General  Or- 
der XXVII. 
Dated  this  9th  day  of  April,  1912. 

METROPOLITAN  TRUST  COMPANY 
OF  THE  CITY  OF  NEW  YORK. 
By  BAUSMAN  &  KELLEHER, 

Its  Attorneys.     [14] 

United  States  of  America, 
Western  District  of  Washington, 
County  of  King, — ss. 

Frederick  Bausman,  being  first  duly  sworn,  on 
oath  says:  That  he  is  one  of  the  attorneys  for  the 
petitioner  in  the  above-entitled  action;  that  he  has 
read  the  foregoing  petition  for  review,  knows  the 
contents  thereof  and  believes  the  same  to  be  true; 
that  he  makes  this  affidavit  because  no  officer  of 
Metropolitan  Trust  Company  is  nearer  to  the  place 
of  holding  of  this  court  than  the  city  of  New  York; 
that  there  is  not  sufficient  time  to  obtain  the  verifica- 
tion of  any  officer  of  said  company  Avithin  the  time 
fixed  by  this  Court  for  the  filing  of  this  petition,  and 
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that  the  matters  stated  therein  are  personally  known 
to  affiant,  who  makes  this  affidavit  in  behalf  of  peti- 
tioner herein  named. 

FRED'KBAUSMAN. 
Sworn  and  subscribed  to  before  me  this  10th  day 
of  April,  1912. 

[Seal]  E.  C.  GOODALE, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle,  Washington. 
Copy  of  the  within  Petition  received  and  due  ser- 
vice of  same  acknowledged,  this  10th  day  of  April, 
1912. 

MUNN  &  BRACKETT, 
Attorneys  for  Trustees. 

[Endorsed] :  Petition  for  Review  of  Order  of  Ref- 
eree upon  Objections  to  Claims  of  Metropolitan  Trust 
Company  Made  and  Entered  April  1,  1912.  Filed 
April  10,  1912,  11  A.  M.  John  P.  Hoyt,  Referee. 
Filed  in  the  United  States  District  Court,  .Western 
District  of  Washington,  Apr,  15, 1912.  A.  W.  Engle, 
Clerk.     B.  O.  Wright,  Deputy.     [15] 


[Certificate  and  Return  of  Referee  in  Bankruptcy.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington^  Northern  Di- 
vision. 

IN  BANKRUPTCY— No.  4746. 

In  the  Matter  of  WESTERN  STEEL  CORPORA- 
TION, a  Corporation, 

Bankrupt. 
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A  petition  for  the  review  of  the  order  made  and 
filed  herein  on  the  1st  day  of  April,  1912,  having  been 
filed  herein,  the  undersigned  Referee  in  Bankruptcy 
before  whom  said  matter  is  pending  and  who  made 
said  order,  certifies  and  returns  as  follows,  to  wit : 

That  the  matter  involved  in  the  order  sought  to  be 
reviewed  arose  upon  the  petition  filed  by  the  trustees 
herein  praying  substantially  for  such  an  order  as 
was  so  made  and  filed ;  that  upon  such  hearing  it  was 
agreed  in  open  court  that  the  question  of  whether 
or  not  said  petition  should  be  granted  and  said  order 
made  should  be  submitted  upon  all  of  the  files  and 
records  in  the  above-entitled  proceeding,  and  upon 
such  agreement  it  was  so  submitted.  And  the  Ref- 
eree being  of  the  opinion  that  the  attempted  sale  of 
the  bonds  referred  to  in  said  petition  and  order  could 
not  be  sustained  either  as  a  private  or  public  sale  as 
provided  for  in  the  note  to  secure  the  payment  of 
which  said  bonds  were  pledged,  and  it  being  further 
stipulated  and  agreed  that  the  alleged  owner  of  said 
bonds  and  of  the  indebtedness  secured  thereby  had 
received  payment  thereon  to  an  amount  equal  to  such 
indebtedness.  The  referee  was  of  the  opinion  that 
the  reception  of  such  sum  had  discharged  the  indebt- 
edness so  secured,  and  that  the  title  to  the  bonds  not 
having  passed  from  the  bankrupt  by  reason  of  the 
attempted  foreclosure  of  the  pledgee's  lien,  that  all 
claims  of  the  alleged  owner  of  said  indebtedness  and 
said  bonds  had  been  satisfied,  and  that  therefore  the 
[16]  evidence  of  such  indebtedness  and  the  bonds 
pledged  to  secure  the  same  should  be  surrendered  to 
the  trustees  for  cancellation.     The  reason  that  the 
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Referee  found  that  the  attempted  sale  of  the  bonds 
could  not  be  sustained  as  a  private  sale  was  that  it 
was  conceded  in  open  court  that  the  sale,  though  nom- 
inally to  an  outside  party,  was  in  fact  a  sale  to  the 
pledgee  itself,  and  he  was  further  of  the  opinion 
that  it  could  not  be  sustained  as  a  public  sale,  for  the 
reason  that  the  amount  bid  was  not  fairly  commen- 
surate with  the  value  of  the  bonds,  and  for  the  fur- 
ther reason  that  the  notice,  under  all  the  circum- 
stances disclosed,  was  not  a  sufficient  notice  to  entitle 
a  sale  by  virtue  thereof  to  stand  as  a  public  sale. 

The  Referee  therefore  returns  herewith  the  said 
petition,  which  was  the  foundation  of  the  order  of 
April  1st,  1912,  the  said  order  and  said  petition  for 
review,  together  with  all  the  files  and  records  herein, 
as  constituting  a  sufficient  certificate  and  return  to 
enable  a  Judge  of  the  above-named  court  to  review 
said  order. 

Dated  at  Seattle,  in  said  district,  this  15th  day  of 
April,  1912. 

JOHN  P.  HOYT, 
Referee  in  Bankruptcy. 

In  view  of  the  fact  that  while  all  of  the  records 
and  files  were  in  evidence  upon  the  hearing  herein- 
before referred  to  comparatively  few  of  the  very 
large  number  of  papers  on  file  have  any  bearing  upon 
the  question  presented  at  such  hearing,  said  Referee 
instead  of  actually  transmitting  all  of  said  files  as 
above  stated  respectfulh^  refers  thereto,  and  will 
transmit  such  portions  thereof  as  counsel  on  either 
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side  may  desire  to  have  considered  by  the  Judge  who 
reviews  said  order. 

JOHN  P.  HOYT, 
Referee  in  Bankruptcy.     [17] 

[Endorsed] :  Certificate  and  Return.  Filed  in  the 
United  States  District  Court,  Western  District  of 
Washington.  Apr.  15,  1912.  A.  W.  Engle,  Clerk. 
B.  O.  Wright,  Deputy.    [18] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

IN  BANKRUPTCY— No.  4746. 

In  the  Matter  of  WESTERN  STEEL  CORPORA- 
TION, 

Bankrupt. 

Statement  of  Agreed  Facts. 

WHEREAS,  the  Referee  in  Bankruptcy  has  filed 
his  certificate  herein  upon  the  petition  for  review, 
and  as  the  order  here  sought  to  be  reviewed  was  made 
upon  all  the  records  and  files  in  this  cause,  and  as 
the  same  are  very  voluminous,  for  the  purpose  of 
supplementing  the  certificate  filed  herein  by  the  Ref- 
eree, in  order  that  the  Court  may  more  easily  pass 
upon  the  questions  presented  upon  this  petition,  the 
following  facts  are  agreed  on  between  the  counsel  for 
petitioner  and  the  counsel  for  trustees  in  bank- 
ruptcy; 

1.  In  January,  1911,  Western  Steel  Corporation, 
a   Washington   corporation,   borrowed    $300,000.00 
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from  Metropolitan  Trust  Company  of  the  City  of 
New  York,  and  pledged  $1,800,000.00  par  of  its  total 
issue  of  $2,000,000.00'  of  mortgage  bonds. 

2.  On  the  1st  day  of  April,  1911,  it  borrowed  an 
additional  $300,000.00,  pledging  the  remainder  of  its 
bond  issue,  as  well  as  the  $1,800,000.00  par  previously 
pledged,  and  executing  a  note  for  $600,000.00  in  the 
Trust  Company's  favor,  dated  April  1,  1911,  and  due 
August  1,  1911.  On  this  note,  James  A.  Moore,  then 
president  and  a  very  large  stockholder  of  the  Steel 
Corporation,  became  guarantor.  By  the  terms  of 
this  note  the  Trust  Company  possessed,  among  other 
powers  as  pledgee,  the  right  upon  nonpayment  of  the 
note  at  maturity  to  sell  the  collateral  bonds  at  public 
or  private  sale,  with  or  without  notice,  and  the  right 
itself  to  become  a  purchaser.  A  copy  of  this  note  is 
set  out  as  Exhibit  "A"  to  this  agreed  statement, 
[19] 

3.  On  its  maturity,  on  the  1st  of  August,  1911,  no 
part  of  the  principal  of  this  note  was  paid,  and  the 
Trust  Company  did  send  from  New  York  the  follow- 
ing letter,  signed  by  its  second  vice-president : 

'^August  1, 1911. 
"Mr.  James  A.  Moore,  President, 
Western  Steel  Corporation, 
Seattle. 
Dear  Sir: 

I  beg  to  call  your  attention  to  the  fact  that  the 
note  of  your  company  for  $600,000,  of  which  you  are 
the  guarantor,  which  became  due  and  payable  to-day, 
was  not  paid.  I  am  instructed  to  notify  you  that  if 
the  same  shall  not  be  paid  on  or  before  Monday,  Au- 
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gust  28,  1911,  the  securities  therefor  will  be  sold  at 
public  auction  in  this  City,  on  Wednesday,  August 
30,  1911,  and  that  in  case  there  shall  be  a  deficiency, 
this  company  will  look  to  you  to  make  good  any  loss. 

Yours  very  truly, 
BEVERLY  CHEW, 

2d  Vice-President." 

4.  In  response  to  this  communication  the  Trust 
Company  did  receive  the  following  reply : 

"WESTERN  STEEL  CORPORATION. 
Cable  Address: 
Weststeel.  Seattle,  U.  S.  A. 

August  11th,  1911. 
Mr.  Beverly  Chew, 
2d  Vice-President, 

Metropolitan  Trust  Co., 

49  Wall  Street,  New  York. 
Dear  Sir: 

Your  favor  of  the  1st  inst.  to  hand,  advising  me 
of  the  extension  of  time  on  the  note  of  Western  Steel 
to  August  28th.  I  expect  between  now  and  that  time 
to  complete  arrangements  that  will  take  up  the  note 
in  full. 

Thanking  you  for  all  j^our  courtesy  in  this  matter, 
I  am,  Yours  very  truly, 

J.  A.  MOORE, 
President. 
JAM:  A." 

5.  No  part  of  this  note  was  paid  and  the  follow- 
ing proceedings  were  had  by  the  Trust  Company:  It 
caused  the  aforesaid  bonds  to  be  advertised  in  the 
Neiv  York  Evening  Post  on  August  29,  1911,  and  in 
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the  Neiv  York  Times  and  Wall  Street  Journal  on  the 
morning  of  August  30,  for  sale  by  public  auctioneers 
at  half -past  [20]  twelve  o'clock  of  that  day  in  the 
city  of  New  York,  and  caused  notices  of  such  sale 
to  be  mailed  to  the  principal  bond  buyers,  banking 
and  financial  corporations,  firms  and  individuals  in 
the  financial  district  of  New  York  City,  and  said  sale 
was  advertised  and  conducted  as  stated  in  the  affi- 
davit of  Andrew  J.  McCormick,  hereto  annexed. 
The  aforesaid  Trust  Company  itself  at  the  sale  held 
as  advertised  at  public  auction  became  the  purchaser 
of  these  bonds  as  the  highest  and  best  bidder  therefor 
in  the  sum  of  $25,000.00.  This  amount  it  credited 
upon  the  note  of  $600,000.00,  less  the  expenses  of  sale. 

6.  At  the  time  of  this  sale,  the  bonds  aforesaid 
had  never  been  listed  as  standard  securities,  and  con- 
cerning their  value  and  concerning  the  properties 
which  they  covered,  no  definite  information  was  pos- 
sessed by  the  commercial  world,  and  all  that  can  be 
said  of  their  actual  worth  is  such  as  is  disclosed  in 
paragraphs  10,  11  and  12  of  this  agreed  statement. 

7.  The  newspapers  in  which  sale  was  advertised 
are  generally  considered  in  the  city  of  New  York  to 
be  the  best  media  for  reaching  bidders  and  buyers  of 
stocks,  bonds  and  financial  securities  generally,  and 
one  of  them  is  the  paper  designated  by  Eule  27  of  the 
United  States  District  Court  in  Bankruptcy  for  the 
Southern  District  of  New  York  as  the  paper  for  the 
publishing  of  notices  of  auction  sales.  The  place 
where  said  sale  was  had  is  the  place  designated  by 
Rule  62  of  the  General  Rules  of  Practice  of  the 
Supreme  Court  of  the  State  of  New  York  for  public 
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auction  sales,  and  is  a  usual  and  proper  place  for  such 
sales.  Said  bonds  were  sold  at  a  regular  auction  sale 
held  weekly  at  that  time  and  place  for  the  sale  of 
stocks,  bonds  and  financial  securities,  and  largely 
attended  by  buyers  of  financial  securities.  The  pro- 
ceedings for  the  sale  of  these  securities,  the  notice 
given,  and  the  manner  in  which  the  sale  [21]  was 
advertised  and  conducted  were  those  which  are  cus- 
tomary, regular,  and  usual  in  the  sale  of  listed  or 
known  stocks,  bonds  and  financial  securities  market- 
able in  the  city  of  New  York.  No  steps  were  ever 
taken  and  no  proceeding  brought  by  Western  Steel 
Corporation,  James  A.  Moore,  or  any  other  person  to 
attack  or  set  aside  the  sale  of  said  securities.  The 
question  of  the  validity  of  such  sale  was  raised  for 
the  first  time  in  the  bankruptcy  proceedings  as  here- 
inafter set  forth. 

8.  October  26,  1911,  the  Steel  Corporation  was 
adjudicated  a  bankrupt  in  this  Federal  District 
Court,  and  thereupon  the  Trust  Company  did  present 
its  claim  in  bankruptcy  as  an  unsecured  creditor  for 
the  amount  of  the  unpaid  balance  of  the  note  for 
$600,000.  It  did  not  at  that  time  present  any  claim 
for  the  bonds,  but  did  at  all  times  assert  its  owner- 
ship of  the  bonds  as  separate  obligations  of  the  bank- 
rupt. 

9.  The  bonds  aforesaid  were  of  a  total  issue  of 
$2,000,000.00  face  value,  secured  by  general  trust 
deed  upon  all  the  properties  of  the  bankrupt,  with 
Carnegie  Trust  Company  and  Lawrence  A.  Ramage 
as  trustees  for  the  bondholders.  For  these  two  trus- 
tees, Metropolitan  Trust    Company  and    James  F. 


22  Lester  Turner^  et  al.  vs. 

McNamara,  had  become  substitutes  before  and  at  the 
time  of  the  loan  of  $600,000.00  aforesaid,  and  still 
were  trustees  for  the  bondholders  at  the  time  of  the 
proceedings  in  bankruptcy".  The  trust  deed  pur- 
ported to  cover  all  the  properties  of  the  bankrupt,  but 
in  so  far  as  personalty  was  concerned  was  defective, 
in  that  it  did  not  have  the  chattel  mortgage  affidavit 
required  by  the  laws  of  the  State  of  Washington,  and 
as  to  personal  property,  save  the  shares  of  stock 
actually  delivered  in  pledge  thereunder,  was  not  bind- 
ing. The  bonds  were  all  of  the  same  tenor,  and  in 
the  form  shown  in  Exhibit  "B,"  hereto  annexed,  the 
same  being  one  of  the  original  bonds  endorsed  [22] 
with  part  payment  and  marked  "cancelled"  by  order 
of  the  Eeferee. 

10.     The  properties  of  the  bankrupt  consisted  of: 

(a)  Sundry  undeveloped  mines,  and  iron  ore, 
limestone,  and  other  minerals  in  British  Columbia, 
Washington,  and  Nevada,  descriptions  of  which  were 
available,  but  the  values  of  which  were  wholly  un- 
certain. Of  those  properties  the  Nevada  iron  prop- 
erty appraised  at  $25,000.00  by  the  appraisers  in 
bankruptcy  was  only  partly  paid  for,  the  original 
owners  claiming  a  vendor's  lien  thereon  in  the  sum 
of  approximately  $100,000.00,  proceedings  for  the 
foreclosure  of  which  are  now  under  way. 

(b)  A  steel  manufacturing  plant  and  blast  fur- 
nace in  the  State  of  Washington,  which  was  then,  and 
had  ever  since  its  construction,  and  for  more  than  a 
year  been  operated  intermittently  and  unsuccessfully 
but  under  unfavorable  conditions  of  management. 
This  was  then  an  experimental  industry  on  Puget 
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Sound,  no  other  steel  plant  being  or  having  been  in 
operation  west  of  the  Rocky  Mountains,  and  the  suit- 
abilit}^  of  the  plant's  location,  the  adequacy  and  suit- 
ability of  its  construction  and  equipment,  and  the 
possibility  of  its  profitable  operation  were  then  in 
doubt  and  dispute  both  in  the  commercial  world  gen- 
erally and  in  New  York,  as  well  as  in  Seattle  and  in 
the  State  of  Washington. 

(c)  A  tract  of  land  on  Graham  Island  in  British 
Columbia,  Canada.  This  last  asset,  however,  was  not 
held  directly  by  Western  Steel  Corporation.  The 
interest  of  the  latter  company  in  this  tract  was  as 
follows:  Western  Steel  Corporation  owned  seven- 
eighths  of  the  stock  of  a  Canadian  corporation  called 
Western  Coal  &  Iron  Corporation,  Limited.  This 
Canadian  corporation  in  turn  was  not  the  owner  of 
the  lands,  but  had  a  contract  right  to  acquire  them 
by  option  under  deposited  escrows  in  Victoria,  Brit- 
ish Columbia.  [23]  At  the  time  of  the  sale  of  the 
securities  in  New  York  and  of  the  bankruptcy  in 
Seattle,  there  was  due  and  payable  upon  these  lands 
under  pain  of  forfeiture  of  the  escrows,  $250,000.00, 
and  there  had  been  paid  in  the  past  approximately 
$150,000.00.  The  escrows  call  for  annual  payments 
of  $50,000.00,  with  six  per  cent  per  annum  interest 
payable  semi-annually  upon  the  whole  deferred  prin- 
cipal, and  provide  for  absolute  forfeiture  of  all  past 
payments  and  cancellation  of  the  option  in  case  of 
twenty  days'  default  in  payment  of  principal  or 
interest.  The  shares  of  stock  of  the  Western  Steel 
Corporation  in  the  Canadian  Company,  the  Western 
Coal  &  Iron  Corporation,  Limited,  were  at  the  time 
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of  the  loan  in  New  York  and  at  the  time  of  the  sale 
of  the  bonds  in  New  York,  and  at  the  time  of  the 
bankruptcy,  directl}^  deposited  with  the  Trust  Com- 
pany and  held  by  it  in  actual  possession,  and  were  as 
an  asset  correctly  described  in  the  trust  deed  as  held 
for  the  security  of  the  bondholders.  The  right  of 
James  A.  Moore  and  Western  Steel  Corporation  to 
the  shares  of  stock  in  Western  Coal  &  Iron  Corpora- 
tion, Limited,  above  described  were,  however,  at  the 
time  of  the  sale  of  the  bonds  in  New  York  City,  and 
at  the  time  of  the  bankruptcy  proceedings,  in  litiga- 
tion in  the  courts  of  British  Columbia,  and  such  liti- 
gation is  still  pending  and  undetermined. 

11.  At  the  time  of  the  sale  of  the  bonds  in  New 
York  and  also  at  the  time  of  the  bankruptcy  in 
Seattle,  the  Graham  Island  tract  was  known  to  con- 
tain timber,  and  it  was  also  supposed  to  contain  a 
deposit  of  coal.  The  latter,  however,  had  never 
been  explored,  and  its  value  was  hypothetic.  The 
timber  on  the  property,  according  to  then  available 
reports,  was  worth  a  good  share  of  the  purchase  price 
remaining  unpaid.  At  the  time  of  the  sale  of  the 
bonds  in  New  York,  and  at  the  time  of  the  commence- 
ment of  the  bankruptcy  proceedings,  there  was  due 
laborers  employed  on  the  plant  at  [24]  Irondale 
approximately  $25,000.00,  which  sum  constitued  a 
lien  upon  said  plant  prior  to  the  mortgage  securing 
the  bonds  held  by  Metropolitan  Trust  Company. 
The  patents  for  certain  of  the  Quatsino  Sound  prop- 
erties referred  to  in  the  appraisers'  report  were  and 
are  held  by  the  company 's  barristers  in  the  Province 
of  British  Columbia  imder  attorneys'  liens  for  ser- 
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vices-  on  which  they  claim  indebtedness  of  approxi- 
mately $2,500.00. 

12.     The  appraisers  in  bankruptcy  appraised  the 
interest  or  equity  of  the  bankrupt  in  the  Graham 
Island  property,  as  represented   by    the    stock    in 
Western  Coal  &  Iron  Corporation,  Limited,  held  by 
the  bankrupt  and  deposited  with   the   Trust    Com- 
pany, as  worth  on  a  quick  sale  for  cash  the  sum  of 
$200,000,  explaining,  however,  in  their  report,  a  copy 
of  which  is  attached  hereto  marked  Exhibit  ^'B,"  and 
by  reference  made  a  part  of  this  paragraph,  that  the 
said  property  if  developed  in  connection  with  the 
operation  of  the  steel  plant  as  a  going  concern,  would 
be  greatly    enhanced    in    value    above    the    figures 
named.    The  appraisers  also  valued  the  steel  plant, 
blast  furnace  works  and  plant  site,  together  with  all 
machinery  and  equipment  used  in  connection  there- 
with, at  $99,035.00  on  the  basis  of  a  quick  sale  for 
cash  with  the  explanation  that  valued  as  a  going  con- 
cern properly  financed,  the  same  property,  together 
with  certain  raw  and  finished  material  and  supplies, 
would  be  worth  $399,942,  as  is  more  particularly  set 
out  in  the  said  report.     The  valuation  placed  upon 
all  assets  of  the  company,  both  under  and  outside  the 
mortgage  amounted  to  $458,141.00'  estimated  upon 
the  basis  of  a  quick  sale  for  cash.     The  same  proper- 
ties, if  the  steel  plant  were  operated  as  a  going  con- 
cern, adequately  financed,  the  appraisers  estimated 
would  be  worth  an  amount  greatly  in  excess  of  the 
said  total  figure.     All  of  which  is  in  detail  set  out 
in  the  said  appraisers'  report.     Appraisals  of  other 
properties  are  disclosed  in  said  report,  hereto  an- 
nexed.    [25] 
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13.  In  the  bankruptcy  aforesaid  such  proceed- 
ings were  had  that  the  Trust  Company  duly  filed 
herein  its  proof  of  claim  on  said  issue  of  $2,000v00O.0O 
of  bonds,  together  with  the  entire  issue  of  bonds,  and 
the  mortgage  securing  the  same,  praying  that  these, 
after  crediting  the  amount  for  which  the  same  should 
be  used  in  paying  for  the  properties  covered  by  the 
mortgage  and  purchased  at  the  bankruptcy  sale,  be 
allowed  as  a  general  claim  against  this  estate. 
Thereafter  sundry  creditors  instituted  a  controversy 
with  the  Metropolitan  Trust  Company  in  conse- 
quence of  which  the  Referee  therein  did  cause  an 
order  to  be  entered  that  the  sale  of  the  bonds  in  New 
York,  though  conducted  with  no  fraudulent  intent, 
had  been  insufficient  to  pass  title  to  the  Metropolitan 
Trust  Company  as  purchaser,  and  that  the  latter 
company  still  held  the  bonds  only  as  collateral  to  the 
original  debt,  with  interest,  and  in  making  the  order 
for  the  sale  of  the  assets  of  the  bankrupt,  he  per- 
mitted the  Trust  Company,  in  case  it  should  be  a 
bidder  thereat,  to  use  the  bonds  only  in  their  col- 
lateral quality,  but  by  reserving  to  the  Trust  Com- 
pany the  right,  after  the  sale,  to  raise  again  the 
question  of  the  validity  of  its  purchase  by  auction 
in  New  York  and  its  right  to  use  the  bonds  as 
obligations  in  excess  of  the  amount  bid  at  the  sale. 

14.  In  the  Order  of  Sale  of  the  assets  of  the  bank- 
rupt corporation  provision  was  made  by  the  Referee 
for  both  lump  and  partial  bids,  and  it  was  provided 
that  that  bid  should  be  accepted  which  would  be 
most  advantageous  to  the  estate.  The  sale  of  the 
assets  of  Western  Steel  Corporation  as  conducted, 
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approved  and  confirmed  by  this  Court  was  by 
means  of  sealed  bids  addressed  to  the  trustees 
in  bankruptcy  in  care  of  the  Referee,  and  by 
him  opened  in  presence  of  the  Referee  at  the 
time  of  sale.  Notice  of  the  sale  was  reasonable  and 
sufficient,  and  was  given  by  publishing  the  same 
[26]  with  a  description  of  the  property  to  be  sold, 
and  the  terms,  time,  place  and  manner  of  sale  as 
follows: 

In  the  "Seattle  Post-Intelligencer,"  ten  insertions; 

In  the  "Seattle  Daily  Times,"  ten  insertions; 

In  the  daily  newspaper  published  in  Jefferson 
County,  Washington,  ten  times,  and  in  other  news- 
papers j)ublished  in  British  Columbia  and  Nevada, 
all  of  said  newspapers  being  of  general  circulation. 
The  property  was  offered  in  twenty-nine  several 
parcels.  At  the  sale  there  was  no  lump  bidder 
except  the  said  Metropolitan  Trust  Company  and 
only  for  a  relatively  trifling  portion  of  the  property 
were  there  partial  bids  by  others  than  said  Metro- 
politan Trust  Company,  these  bids  being  received 
on  thirteen  out  of  the  total  of  twenty-nine  parcels 
so  offered.  None  of  the  parcel  bids  above  referred 
to  were  equal  in  amount  to  the  bid  of  Metropolitan 
Trust  Company  for  the  corresponding  parcel,  and 
the  Metropolitan  Trust  Company  having  bid  on  all 
the  parcels  severally  and  also  on  the  entire  property 
as  a  whole,  its  bid  for  the  whole  property  was  found 
to  exceed  the  total  of  its  bid  for  the  several  parcels. 
Under  this  order,  the  properties  were  bid  in  by  the 
Trust  Company  and  the  sale  confirmed  in  the  svi 
of  $720,000.00,  which  sum  the  said  Trust  Company 
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was  allowed  to  make  payment  of  in  its  bonds  to 
the  extent  of  $647,010.00,  and  in  cash  to  the 
extent  of  $72,990.00.  Thereafter,  upon  petition  of 
the  trustee  asking  for  cancellation  of  the  original 
note  of  $600,000  and  of  the  entire  issue  of  bonds 
upon  the  ground  that  the  Trust  Company,  as  the 
alleged  owner  of  said  bonds  and  of  the  indebtedness, 
had  received  payment  thereon  in  an  amount  equal 
to  such  indebtedness  through  the  use  of  said  bonds 
at  the  sale  aforesaid,  the  Referee  reaffirmed  his 
decision  that  the  sale  of  said  bonds  in  New  York 
had  been  ineffectual  to  pass  legal  title  to  the  Trust 
Compan}?-,  and  that  it  was  entitled  to  use  them  only 
to  the  extent  of  their  collateral  [27]  quality,  and 
thereupon  an  order  was  entered  cancelling  the 
bonds  and  said  original  note.  On  this  ruling,  a 
petition  for  review  was  filed  by  the  Trust  Company 
and  the  matter  brought  before  this  Court.  The 
affidavits  of  Andrew  J.  McCormick  and  of  Brayton 
Ives,  copies  of  which  are  hereto  annexed  and  marked 
respectively  Exhibit  "C"  and  Exhibit  ^'D,"  were  a 
part  of  the  evidence  received  by  the  Referee  in  be- 
half of  Metropolitan  Trust  Company,  and  are  made 
a  part  of  the  record  herein  for  the  consideration  of 
this  Court. 

Agreed  to  by  counsel  for  the  Trust  Company  and 
for  the  Trustees  in  Bankruptcy,  this  26th  day  of 
October,  1912. 

BAUSMAN  &  KELLEHER, 
Counsel  for  Metropolitan  Trust  Co. 

MUNN  &  BRACKETT, 
Counsel  for  Trustees  in  Bankruptcy. 
[Indorsed]:  -Statement  of  Agreed  Facts.     [28] 
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REPORT    OF    THE    APPRAISERS    OF    THE 

WESTERN  STEEL  CORPORATION 

JANUARY  8, 1912. 

Having  been  appointed  by  the  Court  on  the  17th 
day  of  December,  1911,  and  5th  of  January,  1912, 
we  forthwith  proceeded  to  appraise  as  far  as  possible 
the  working  plant,  the  real  estate,  and  the  various 
mining  properties  of  the  Western  Steel  Corpora- 
tion, a  bankrupt, 

We  respectfully  report  to  the  Court  as  follows: 

The  time  allowed  for  such  appraisal  has  been 
absolutely  too  short  to  allow  a  personal  inspection 
of  any  of  the  mining  properties  of  the  bankrupt. 
Their  valuations  have  been  established  through 
opinion  formed  after  exhaustive  perusal  of  the 
mining  reports  of  W.  Price,  M.  E.,  and  others,  as  well 
as  after  conversations  with  mining  experts-  well  con- 
versant with  the  said  properties,  and  with  brokers 
making  a  specialty  of  selling  mines,  or  timber, 
mainly  in  Vancouver,  B.  C. 

We  personally  inspected  Irondale,  and  we  have 
taken  an  inventory  of  the  plant,  which  has  been  kept 
in  a  good  condition. 

Our  appraisal  is  based  on  the  value  of  the  assets 
if  they  are  forced  under  the  hammer;  that  is,  on  a 
cash  basis.     [29] 
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APPEAISAL. 
I.     IRONDALE     PLANT.       (Blast 
Furnaces,    Open    Hearth    Fur- 
naces, Rolling  Mill.) 

AND  QUICK  SALE  VALUE. 

Power  Plant  and  equipment,  also 

Buildings  and  20  acre  site $  91,035.00 

Raw   and  finished  material   and 

supplies 15,504.50 


$106,539.50 
(As  a   going   concern  this  same 

property  would  be  worth  $391,- 

942.) 

II.     Chinese  Pig  Iron.     Equity 11,396.00 

III.     30  acres   of  filled   tideland,   and 

dock 15,000.00 

750  shares  of  stock  in  the  Western 

Horse  Shoe  Manufacturing  Co .    No  Value. 
rV^.    IRONDALE    TOWNSITE   AND 

OTHER  REAL  ESTATE. 

Due  to  the  amendment  to  the 
sale  of  real  estate  to  the  bankrupt 
by  Moore  in  Nov.  1910,  which  re- 
cites that  the  contracts  receivable 
from  previous  sales  are  excepted, 
your  appraisers  have  been  unable 
to  distinguish  accurately  what 
real  estate  belongs  to-day  to  the 
bankrupt  or  to  Moore  Inv.  Co. 
Many  sales  contracts  have  been 
forfeited,   many   lots   resold.     It 


[30] 
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will  require  the  utmost  scrutiny 
to  appraise  the  value  of  whatever 
is  left  or  belongs  to  the  bankrupt 
of  the  original  1500i  townsite  lot&, 
and  970  acres  of  land  in  and  about 
Irondale,  as  carried  on  the  books 
of  the  bankrupt.  Under  such 
conditions,  your  appraisers  are 
unable  to  state  the  value  of  this 
real  estate. 

There  is,  however,  some  scat- 
tered pieces  of  land  approximat- 
ing 70  acres  which  unquestionably 
belongs  to  the  bankrupt  and  on 
this  property  we  place  a  valuation 
of 1,730.00 


$134,665.50 


Brought  forward.  .$134,665.50 

V.     SNOHOMISH   COUNTY   IRON 
PROPERTIES. 

(Mr.  Jefferson,  the  vender,  holds 
notes,  we  are  told  for  $2,000.00, 
unpaid,  and  the  mining  report  on 
this  property  states  that  the  best 
ore  has  been  all  taken  away. 

Under  these  conditions,  we  do 
not  feel  justified  in  placing  any 
valuation  whatever  on  this  prop- 
erty.) 
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VI.     SKAGIT  COUNTY  LIME  PROP- 
ERTIES. 

Owing  to  limited  time  and  lack 
of  satisfactory  information  your 
appraisers  have  been  unable  to 
appraise  this  property  with  any 
satisfaction  as  to  accuracy,  but  we 
believe  there  is  little  of  any  value. 

VII.  QUATSINO       SOUND      IRON 

PROPERTIES. 

30'  full  mineral  claims,  all  of 
which  are  Crown  Granted.  If 
such  is  the  case,  and  if  there  is 
blocked  out  on  this  property  about 
1,500,000  tons  of  ore  and  a  proba- 
bility of  5,000,000  tons  more, 
which  would  cost  $.70  per  ton  at 
the  tide  water,  as  per  report  of 
W.  Price,  M.  E.,  then,  we  appraise 
this  property  at 25,000.00 

VIII.  ASFORD  COAL  PROPERTIES. 

The  leases  which  cover  these 
two  properties  (Northwestern 
Impr.  Co.,  20  years  from  April 
16,  1907;  royalty  $0.25  per  ton.) 
(The  Mashell  Coal  &  Coke  Co., 
99  years  from  Jan.  29,  1908,  royal- 
ties $0.10,  $0.12,  $.015  per  ton)  are 
forfeited  we  are  told.  No  royal- 
ties   have     [31]     been    paid    to 

Brought  forward.  .$159,665.50 
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the  owners  since  October,  1910. 
OAving  to  the  excessive  charges  of 
these  contracts  (minimum  ton- 
nage to  be  mined  and  heavy 
royalties)  and  owing  to  the  under- 
developed state  of  the  mines, 
your  appraisers  do  not  consider 
these  leases  to  be  of  any  value. 
IX.     (JACK  ISLAND.)     10  acres. 

We  appraise  this  property  at . .  250.00 

X.  NEVADA  MINING  PROP- 
ERTY (HEMATITE). 
$1,000  only  has  been  paid  on 
account.  The  consideration  for 
that  property  was  $60,000'  cash, 
$65,000  in  bonds,  $75,000  in  stock; 
of  which  $1,000  in  cash,  $59,000 
in  Company's  notes  and  $75,000' 
in  stock  have  been  paid.  This 
property  has  been  deeded  to  the 
corporation.  If  there  is  a  proba- 
bility of  39,000,000  tons  of  ore,  as 
per  report  of  L.  N.  Dickman,  in 
the  absence  of  any  other  informa- 
tion other  than  the  mining  re- 
ports, your  appraisers  will  put  an 

appraisal  of 25,000.00 

XI.     STEVENS     COUNTY     DOLO- 
MITE. 

The  bankrupt  holds  a  warranty 
deed  to  this  property  (6  acres) 
near  Cheuelah.    W.  Price  reports 
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7,000,000  tons  of  dolomite  a  con- 
servative estimate.    We  appraise 

this  property  at 2,500.00 

XII.    LOUISE  ISLAND.     Iron. 

Purchased  from  J.  B.  Sword 
and  H.  K.  Owens.  We  under- 
stand that  the  sale  contract 
is  forfeited.  (Amount  unpaid 
$22,500.00.) 

XIII.  GRAHAM      ISLAND      PROP- 

ERTIES. 

We  regard  this  property  as  the 
most  valuable     [32]     single  asset 

Brought  forward.  .$187,415.50 
of  the  bankrupt,  202721/2  acres, 
Crown  Granted.  A  great  deal  of 
expensive  development  work  is 
required  before  it  would  be  posi- 
sible  to  realize  on  these  coal  prop- 
erties. 

J.  A.  Burke,  of  Tacoma,  cruiser, 
reports  553,617,000  feet  of  timber 
on  the  property  (yellow  cedar, 
spruce,  hemlock,  etc. ) . 

We  appraise  the  equity  in  this 
property  at 200,000.00 

XIV.  Office  furniture 1,000.00 

XV.     Accounts    receivable— Equity. .  . .     22,350.00 


$410,765.50 
In   conclusion,   we   think  it  is 
only  fair  to  say  and  we  respect- 
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fully  submit  that  in  the  event  of 
sufficient  capital  being  provided 
to  continue  the  operation  of  the 
plant,  certain  of  the  above  mining 
properties,  which  are  important  if 
not  indispensable,  to  the  success 
of  the  steel  industry  on  the  Pacific 
Coast,  would  be  greatly  enhanced 
in  value  beyond  the  figures  herein 
named. 

R.  AUZIAS  TUEENNE. 

HUGH  M.  STREET. 

T.  E.  HAYWOOD. 

[Indorsed]  :   Appraisers'  Report.     Filed  Jan.  10, 
1912,  2.  P.  M.    John  P.  Hoyt,  Referee.     [33] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

IN   BANKRUPTCY— No.  4647. 

In  the  Matter  of  WESTERN  STEEL  CORPORA- 
TION, 

Bankrupt. 

Report  of  Appraisers. 
Jan.  10,  1912. 
We,  the  undersigned,  having  been  heretofore  duly 
appointed  to  appraise  the  real  and  personal  prop- 
erty belonging  to  this  estate,  report  as  follows: 

We  have  each  of  us  personally  and  in  great  detail 
inspected  and  appraised  the  plant  and  property,  real 
and  personal,  at  Irondale,  and  we  have  taken  an  in- 
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ventorj^  of  that  plant,  which  we  find  has  been  kept 
in  good  order. 

In  appraising  this  estate,  we  have  been  obliged  to 
take  into  consideration  the  wide  divergence  between 
the  value  which  the  property  would  have  if  it  were 
a  going  concern  in  successful  operation  and  ade- 
quately financed  and  that  which  it  is  worth  and  will 
bring  if  placed  upon  the  market  under  existing  con- 
ditions. 

Our  appraisal  is  based  upon  the  value  of  the 
assets  for  immediate  sale  for  cash,  but  we  have  also 
stated  for  the  information  of  creditors  the  valuation 
which  we  believe  the  Irondale  plant  would  have  as 
a  going  concern,  if  adequately  financed  and  operated 
in  connection  with  some  of  the  other  properties. 

Owing  to  the  advisability  and  necessity  of  a  rea- 
sonable prompt  appraisal  of  this  property,  and  owing 
to  the  inaccessibility  of  some  of  the  mineral  proper- 
ties during  the  winter  months,  it  has  been  impossi- 
ble for  us  to  make  [34]  a  personal  inspection  of 
the  outlying  mining  properties  belonging  to  this  es- 
tate. Our  estimates  have  been  based  upon  opinion 
formed  after  consultation  with  experts  conversant 
with  these  properties  and  with  brokers  making  a 
specialty  of  dealing  in  similar  properties,  and  after 
careful  perusal  of  the  reports  of  W.  Price,  M.  E., 
and  other  mining  engineers.  We  have  made  these 
inquiries  with  great  care,  both  in  this  city  and  in 
Vancouver,  B.  C,  devoting  several  days'  time  to 
such  investigation  of  these  outlying  assets. 

With  reference  to  bankrupt's  interest  in  Irondale 
real  estate,  bills  and   accounts   receivable,   pledged 
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materials,  unadjusted  claims,  etc.,  we  have  been 
obliged  to  consult  the  bankrupt's  report,  putting 
our  own  valuations  upon  the  various  equi- 
ties referred  to  in  that  report  as  assets. 

APPRAISAL. 
I.    IRONDALE  PLANT. 

All  buildings  with  blast  furnace, 
open  hearth  furnaces,  rolling 
mills,  power   plant,    etc.,   in- 
cluding    all    machinery     and 
equipment $  89,035.00 

20  acre  tract    appropriated   for 
plant  site  including  dock. . . .     10,000.00 

Raw  and  finished  material  and 

supplies 15,504 .  50 


$114,539.50 
(Our  valuation  of  this  same 
property,  as  it  stands,  to  any 
going  concern  adequately  fi- 
nanced and  properly  man- 
aged, is  placed  at  $399,942.00.) 
n.  Approximately  20  acres  filled 
tide  land  adjoining  plant  site 

on  the  North 5,000.00 

[35] 
III.  IRONDALE  TOWNS'ITE  & 
REAL  ESTATE  — NOT 
OTHERWISE  SPECIFIED. 
Due  to  the  amendment  to  the 
contract  of  sale  of  real  estate 
to  the  bankrupt  by  Moore  in 
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November,  1910,  which  recites 
that  the  contracts  of  sale  pre- 
vious to  that  date  are  ex- 
cepted, and  owing  to  the 
confusion  of  the  bankrupt's 
records,  your  appraisers  have 
been  unable  to  fix  with  any 
accuracy  the  present  real  es- 
tate holdings  of  the  bankrupt 
at  Irondale.  Assuming,  how- 
ever, that  all  lots  covered  by 
forfeited  sales  contracts  have 
already  reverted  to  the  bank- 
rupt's estate,  and  that  all 
sales  contracts  on  which  pay- 
ments are  to  be  made  will,  in 
the  event  of  liquidation,  be  for- 
feited and  the  lots,  likewise, 
revert  to  bankrupt's  es- 
tate, then  these  real  holdings 
amount  to  approximately  50 
acres,  which  we  appraise  at  $2,500.00 
(With  the  reorganization  of  the 
company,  the  continued  opera- 
tion of  the  plant,  and  confi- 
dence restored,  the  equity  in 
this  same  property  would  have 
a  valuation  of  $38,000.00.  This 
figure  is  subject,  however,  to 
some  increase  or  deduction, 
according  as  Moore's  modifi- 
cation of  his  agreement  for  the 
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transfer  of  this  property  is 
held  valid  or  invalid.  A  more 
accurate  appraisal  of  this  prop- 
erty is  not  possible  at  this 
time.) 
[36] 
There  are  also  some  scattered 
pieces  of  land  approximating 
70  acres  altogether  which  un- 
questionably belong  to  the 
bankrupt,  and  on  this  property 
we  place  a  valuation  of $    3,500.00 

IV.  997  Shares  of  the  Capital  Stock 
of  the  Western  Horseshoe  Mfg. 
Co.  As  the  property  of  this 
company  is  encumbered  with 
a  mortgage  of  $25,000,  we  ap- 
praise the  bankrupt's  interest 

in  same  as  of No  Value 

5  shares  of  the  Capital  Stock  of 
the     Northwestern      General 

Hospital No  Value 

V.  Equity  in  Accounts  and  Bills 
Receivable  including  Assigned 
Accounts  and  unadjusted 
claims 45,000.00 

VI.     Cash  on  hand 101.53 

VII.    Equity    in    Pledged    Materials 

and  Manufactured  products. .     25,500.00 
Vin.     Machinery,   Tools  and    Equip- 
ment at   outlying  properties, 
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mainly  at  Ashford,  Pierce  Co., 

Washington 5,000.00 

IX.     Office  Furniture,  Seattle 1,000.00 

SNOHOMISH  COUNTY  IRON 
ORE  PROPERTY. 
X.  Consisting  of  155  acres.  Inas- 
much as  a  mining  report  states 
that  all  good  ore  has  been 
taken  from  this  property,  we 
put    a   valuation   upon   it    as 

acreage  at 1,000.00 

[37] 
XI.  SKAGIT  COUNTY  LIME 
PROPERTY. 
We  have  been  reliably  informed 
that  there  is  no  lime  rock  of 
any  value  on  this  property. 
We,  therefore,  appraise  this 
property,    approximately     40 

acres,  at $    1,500.00 

XII.  QUATSINO  SOUND  IRON 
ORE  PROPERTY. 
It  is  reported  to  us  that  this 
property  consists  of  30  full 
mineral  claims,  all  of  which 
are  Crown  granted.  Basing 
our  valuation  upon  the  report 
of  W.  Price,  M.  E.  which  states 
that  there  is  blocked  out  on 
this  property  about  1,500,000 
tons  of  ore  and  a  probability 
of  5,000^000  tons  more,  costing 
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not  to  exceed  70c  per  ton  mined 
and  delivered  at  tide  water, 
and  recognizing  only  the  spec- 
ulative value  of  the  property 
under  forced  sale,  we  appraise 
it  at 25,000.00 

XIII.  ASHFORD    COAL  PROPER- 

TIES. 
Leases  cover  these  two  proper- 
ties. (Northwestern  Improve- 
ment Co.  20  years  from  April 
16,  1907;  Royalty  25c  per  ton; 
and  the  Mashell  Coal  &  Coke 
Co.  99  years  from  January  29, 
1908;  Royalties  10,  12,  and 
15c  per  ton.)  No  royalties 
have  been  paid  to  the  owners 
since  Oct.  1910.  By  reason  of 
the  excessive  and  unwar- 
ranted charges  of  these  con- 
tracts with  respect  to  the 
minimum  tonnage  to  be  mined 
and  heavy  royalties,  and  con- 
sidering the  undeveloped  state 
of  the  mines,  your  appraisers 
consider  these  lease  as  of ... .  No  Value 
[38] 

XIV.  JACK  ISLAND  SLIIQA  PROP- 

ERTY. 
We  appraise  this  property  at ...  $     1,000.00 
XV.    NEVADA  IRON  ORE  PROP- 
ERTY. 
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In  the  absence  of  any  informa- 
tion concerning  this  property, 
other  than  one  mining  report, 
we  are  compelled  to  base  our 
valuation  upon  a  consideration 
of  the  agreed  purchase  price, 
and  in  connection  therewith 
the  probability  of  a  cash  sale 
within  a  reasonably  short 
time,  having  in  mind  the  elim- 
ination of  the  Bankrupt  as  a 
customer  and  recognizing  only 
the  purely  speculative  value  of 
the  property,  under  conditions 
of  forced  sale,  we  appraise  this 

property  at 25,000.00 

XVI.     STEVENS    COUNTY    DOLO- 
MITE PROPERTY. 

The  bankrupt  holds  a  Warranty 
Deed  for  this  property  (6 
acres)  near  Chewelah,  Wash., 
W.  Price,  M.  E.,  reports 
7,000,000  tons  of  Dolomite  as  a 
conservative  estimate  of  the 
production  to  be  obtained 
from  this  property.  We  ap- 
praise it  at 2,500.00 

XVII.    LOUISA  ISLAND  IRON  ORE 
PROPERTY. 

Purchased  from  J.  B.  Sword  and 
H.  K.  Owens.  We  understand 
the  sales  contract  is  forfeited.  No  Value 
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XVIII.  GRAHAM  ISLAND  COAL  & 
TIMBER  PROPERTY. 

We  regard  this  property  as  the 
most  valuable  single  asset  of 
the  Bankrupt.  20,272i/>  acres. 
Crown  granted.  A  great  deal 
of  expensive  development 
work  [39]  is  required,  how- 
ever, before  it  will  be  possible 
to  determine  the  real  commer- 
cial value  of  the  coal  property. 

Basing  our  valuation  upon  the 
timber  cruise  of  Mr.  J.  W. 
Burke  of  Tacoma,  Wash.,  who 
reports  553,000,000  ft.  of 
spruce,  yellow  and  red 
cedar,  hemlock,  etc.,  and 
recognizing  the  speculative 
value  of  indications  of  vast  de- 
posits of  high  grade  coal,  we 
appraise  the  equity  in  this 
property  at 200,000.00 


Total  Quick  Cash  Sale  Value. .  .$458,141.03 
In  conclusion,  we  think  it  is  only  fair  to  say,  and 
we  respectfully  submit  for  the  information  of  cred- 
itors that,  in  the  event  of  sufficient  capital  being 
provided,  to  continue  the  operation  of  the  plant,  cer- 
tain of  the  above  mining  properties  which  are  im- 
portant, if  not  indispensable,  to  the  success  of  the 
steel  industry  on  the  Pacific  Coast,  would  be  greatly 
enhanced  in  value  beyond  the  figures  herein  named. 
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Furthermore,  it  is  our  opinion  that  if  sufficient  time 
were  allowed  for  promotion  and  negotiation,  whether 
or  not  the  plant  at  Irondale  is  operated,  much  higher 
prices  for  some  of  these  outlying  properties  could 
be  obtained. 

R.  AUZIAS  TURENNE. 

HUGH  M.  STREET. 

T.  E.  HAYWOOD. 

[Indorsed] :  Supplemental  Report  of  Appraisers 
Jan.  10,  1912.  Filed  Jan.  17,  1912,  2  P.  M.  John  P. 
Hoyt,  Referee.     [40] 

[Affidavit  of  Brayton  Ives.] 

EXHIBIT  "C." 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington^  Northern  Di- 
vision. 

IN  BANKRUPTCY— No. . 

In  the  Matter  of  WESTERN  STEEL  CORPORA- 
TION, 

Bankrupt. 

State  of  New  York, 

County  of  New  York, 

Southern  District  of  New  York, — ss. 

At  the  city  of  New  York,  Southern  District  of 
New  York,  on  the  4th  day  of  November,  1911,  came 
Brayton  Ives  of  the  city,  county  and  State  of  New 
York,  and  made  oath  and  says:  That  I  am  the  Presi- 
dent of  the  Metropolitan  Trust  Company  of  the  city 
of  New  York,  a  corporation  incorporated  by  and 
under  the  laws  of  the   State   of  New  York,   and 
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carrying  on  business  at  No.  49  Wall  Street,  in  the 
city,  county  and  State  of  New  York.  The  Western 
Steel  Corporation,  the  bankrupt  above  named,  is 
justly  and  trul}^  indebted  to  the  said  Metropolitan 
Trust  Company  in  the  sum  of  Five  Hundred  and 
Seventj'-eight  Thousand  Five  Hundred  and  Four 
Dollars  ($578,504),  with  interest  thereon  at  the  rate 
of  six  per  cent  per  annum  from  August  31,  1911,  to 
October  11, 1911,  amounting  to  Three  Thousand  Nine 
Hundred  and  Fifty-three  and  11/100  Dollars 
($3,953.11),  making  in  all  the  sum  of  Five  Hundred 
and  Eighty-two  Thousand  Four  Hundred  and 
Fifty-seven  and  11/100  Dollars  ($582,457.11).  The 
said  debt  exists  upon  and  is  the  amount  due  and 
owing  upon  a  certain  promissory  note  made  by  the 
said  Western  Steel  Corporation  to  the  said  Metro- 
politan Trust  Company  on  or  about  [41]  the  1st 
day  of  April,  1911.  The  said  note  was  dated  and 
delivered  to  the  said  Metropolitan  Trust  Company 
by  the  said  Western  Steel  Corporation  on  the  1st 
day  of  April,  1911,  and  by  it  the  said  Western  Steel 
Corporation  promised  to  pay  to  the  order  of  the  said 
Metropolitan  Trust  Company  on  the  1st  day  of  Au- 
gust, 1911,  the  sum  of  Six  Hundred  Thousand  Dol- 
lars ($600,000),  with  interest  thereon  at  the  rate  of 
six  (6)  per  cent  per  annum.  A  copy  of  said  note, 
marked  Exhibit  "A,"  is  hereto  annexed  and  made  a 
part  of  this  affidavit.  As  stated  in  the  said  note,  the 
said  Western  Steel  Corporation  deposited  with  the 
said  Metropolitan  Trust  Company  as  collateral  se- 
curity for  the  payment  thereof  Two  Million  Dollars 
($2,000,000)  Western  Steel  Corporation  first  mort- 
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gage  six  per  cent,  bonds.     By  the  terms  of  the  said 
note  the  said  Metropolitan  Trust  Company  was  au- 
thorized upon  the  nonpayment  of  the   same,  when 
due,  to  sell,  assign  and  deliver  the  whole  of  the  said 
securities,  or  any  part  thereof,  at  any  broker's  board, 
or  at  public  or  private  sale,  at  the  option  of  the  said 
Metropolitan  Trust  Company,  without  either  adver- 
tisement or  notice,  which   were   thereby   expressly 
waived,  and  if  such  securities  or  property  were  sold 
at  public  sale,  the  said  Metropolitan  Trust  Company 
might  itself  purchase  the  whole  or  any  part  thereof 
free  from  an}^  right  of  redemption  on  the  part  of  the 
Western   Steel    Corporation,    which    was    thereby 
waived  and  released,  and  in  case  of  sale  from  any 
cause,  after  deducting  all  costs  or  expenses  of  every 
kind  for  collection,  sale  or  delivery,  the  said  Metro- 
politan Trust  Compan}^  was  authorized  to  apph''  the 
residue  of  the  proceeds  of  the  sale  so  made  to  pay  the 
liability  to  the  said  Metropolitan   Trust   Company, 
and  the  said  Western  Steel  Corporation  agreed  to 
be  and  remain  liable  to  the  said  Metropolitan  Trust 
Company   for   any   deficiency   arising     [42]     upon 
such  sale.     The  said  note  was  not  paid  at  maturity, 
nor  was  any  part  of  it.     Thereupon  the  said  Metro- 
politan  Trust   Company   immediately   notified   the 
said    Western    Steel    Corporation   and  James   A. 
Moore,  its  President,  the  guarantor  of  the  said  note, 
that  if  it  was  not  paid  on  or  before  Monday,  August 
28,    1911,   the   securities   therefor  would  be  sold  at 
public  auction  in  the  city  of  New  York  on  Wednes- 
day, August  30,  1911,  and  that  in  case  there  should 
be  a  deficiency   the   Metropolitan   Trust   Company 
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would  look  to  him  to  make  good  any  loss.     Hereto 
annexed,  and  marked  Exhibit  '^B,"  and  made  a  part 
hereof,  is  a  copy  of  the  letter  by  which  they  were  so 
notified.     The  said  letter  was  received  by  the  said 
Western  Steel  Corporation  and  by  the  said  James 
A.  Moore,  as  appears  by  letter  of  the  said  Moore,  as 
President  of  the  said  Western  Steel  Corporation,  on 
letterhead   of  the   said   corporation,   written   from 
Seattle  on  August  11,  1911,  which  is  hereto  annexed, 
marked  Exhibit  "C,"  and  made  a  part  hereof.    The 
said  note  was  not  paid  on  or  before  August  28,  1911, 
nor  was  any  part  of  it.     Accordingly,  the  said  Met- 
ropolitan Trust    Company    directed   that    the    said 
bonds  be  sold  at  public  auction  on  the  3'Oth   day   of 
August,  1911,  and  the  same  were  so  sold.     The  said 
sale   was  conducted   by   Adrian   H.   Muller  &  Son, 
auctioneers,  at  their  regular  auction   sale   of  stocks 
and  bonds  held  at  the  Exchange  Sales  Rooms,  Nos. 
14  and  16  Vesey  Street,  in  the  County  and  City  of 
New  York,  on  said  30th  day  of  August,  1911.     I  have 
been  actively  engaged  in  the  banking  business  in  the 
City  of  New  York  for  over  forty  years  and  am  famil- 
iar with  the  customs  in  regard  to  the  sales  of  securi- 
ties  at  public   auction.     For  many   years  a   great 
majority  of  the  public  auction  sales   of  stocks  and 
bonds,  such  as  the  said  bonds  of  the      [43]     West- 
ern Steel  Corporation,  w^hich  are  not  dealt  in  on 
the  New  York   Stock  Exchange,  nor   sold  on  the 
curb,    have    been    conducted    by   said  Adrian  H. 
Muller  &  Son  as  auctioneers.     Their  sales  take  place 
Wednesdays  at  12 :30  o  'clock.     They  send  to  finan- 
cial institutions  a  list  of  the   securities  to  be   sold 
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and  advertise  the  same  in  the  newspapers,  such  as 
the  "New  York  Times,"  which  is  the  paper 
designated  by  rule  27  of  the  Rules  of  the  District 
Court  in  Bankruptcy  for  the  Southern  District  of 
New  York  as  the  paper  for  the  publication  and  notice 
of  auction  sales,  the  Wall  Street  Journal  and  the 
"New  York  Evening  Post,"  which  are  recognized 
as  the  best  media  for  financial  notices.  Upon  the 
list  so  sent  around  to  financial  institutions  and  so 
advertised  in  the  said  "New  York  Times,"  "Wall 
Street  Journal"  and  "New  York  Evening  Post"  for 
the  said  sale  on  Wednesday,  August  30',  were  the 
Two  Million  Dollars  ($2,000,000)  Western  Steel 
Corporation  bonds  hereinbefore  referred  to.  The 
Exchange  Sales  Rooms,  the  place  where  the  said 
sale  was  had,  is  the  place  designated  by  rule  62  of 
the  General  Rules  of  practice  of  the  Supreme  Court 
of  the  State  of  New  York,  adopted  pursuant  to  sec- 
tion 94  of  the  Judiciary  Law  of  the  State  of  New 
York,  the  same  being  chapter  35  of  the  Laws  of  1909 
and  the  said  section  being  a  re-enactment  of  a  simi- 
lar provision  theretofore  contained  in  Article  II  of 
the  first  title  of  Chapter  1  of  the  Code  of  Civil  Pro- 
cedure of  the  State  of  New  York  for  the  sale  of  real 
estate  at  public  auction,  said  rule  providing,  among 
other  things,  that  "where  lands  in  the  County  of 
New  York  *  *  *  are  sold  under  a  decree,  order 
or  judgment  of  any  Court,  they  shall  be  sold  at  pub- 
lic auction  *  *  *.  ^noh  sales  in  the  County  of 
New  York,  unless  otherwise  specifically  directed, 
shall  take  place  at  the  Exchange  Sales  [44]  Rooms 
now  located  at  14-16  Vesey  Street,  in  the   City  of 
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New  York."  The  sale  that  was  had  of  the  said 
bonds  was  had  in  the  same  way  in  which  public  auc- 
tion sales  of  such  bonds  are  customarily  and  regu- 
larly had. 

The  net  proceeds  of  the  sale  for  $25,000  of  the  said 
collateral  securities  were  the  sum  of  Twenty-four 
Thousand  Four  Hundred  and  Ninety-six  Dollars 
($2^,496),  which  sum  the  said  Metropolitan  Trust 
Company  has  applied  upon  account  of  the  amount 
due  upon  the  said  note  as  follows:  Three  thousand 
Dollars  ($3,000)  to  the  payment  of  interest  due  on 
August  31,  1911,  and  Twenty-one  Thousand  Four 
Hundred  and  Ninety-six  Dollars  ($21,496),  upon  the 
principal  of  said  note,  leaving  now  due  and  owing  to 
the  said  Metropolitan  Trust  Company  from  the  bank- 
rupt herein  the  sum  of  Five  Hundred  and  Seventy- 
eight  Thousand  Five  Hundred  and  Four  Dollars 
($578,504),  with  interest,  as  hereinbefore  stated.  The 
said  Metropolitan  Trust  Company  is  and  has  always 
been  the  owner  and  holder  of  said  note.  The  consid- 
eration of  said  note  was  money  loaned  to  the  said 
bankrupt  by  the  said  Metropolitan  Trust  Company 
on  or  about  the  1st  day  of  April,  1911. 

No  judgment  has  been  rendered  upon  said  indebt- 
edness. No  part  thereof  has  been  paid,  except  as 
hereinbefore  stated.  There  are  no  setoffs  or  coun- 
terclaims to  the  same.  The  said  Metropolitan  Trust 
Company  has  not,  nor  has  any  person  by  its  order, 
or  to  the  knowledge  or  belief  of  deponent,  for  its  use 
had  or  received  any  manner  of  security  for  said  debt 
whatever,  except  as  hereinbefore  stated,  and  it  now 
holds,  and  since  prior  to  the  making  and  filing  of  the 
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petition  for  adjudication  of  bankruptcy  herein  has 
held  no     [45]     security  therefor. 

BRAYTON  IVES. 
Sworn  and  subscribed  to  before  me  this  4th  day  of 
November,  1911. 

[Seal]  A.  E.  VOGLER, 

Notary  Public  Kings  County,  N.  Y. 
Certificate  filed  in  New  York  County.     [46] 

[Note,  for  $600,000,  Dated  April  1,  1911,  Western 
Steel  Corporation  to  Metropolitan  Trust  Co.] 

EXHIBIT  ''A." 
$600,000# .  New  York,  April  1st,  1911. 

On  August  1,  1911,  for  value  received,  the  under- 
signed promise  to  pay  to  the  order  of  The  Metro- 
politan Trust  Company  of  the  City  of  New  York,  at 
its  office  in  New  York  City,  in  funds,  current  at  the 
New  York  Clearing  House,  with  interest  from  the 
date  hereof  at  the  rate  of  6  per  cent  per  annum.  Six 
hundred  thousand  #  dollars ;  having  deposited  with 
the  said  company  as  collateral  security  for  the  pay- 
ment of  this  and  any  other  liability  or  liabilities  of 
the  undersigned  or  of  the  guarantors  hereof  to  the 
said  company,  due  or  to  become  due,  or  which  may 
hereafter  be  contracted  or  existing,  the  following 
property,  viz. :  $2,000,000  Western  Steel  Corpu.  1st 
Mtg.  Coll,  6%  Bonds,  of  an  estimated  market  value 

of  $ ,  and  the  undersigned  also  hereby  giving 

to  the  said  Company  a  lien  for  the  amount  of  aU  the 
said  liabilities  upon  all  the  property  or  securities  at 
any  time  given  unto  or  left  in  the  possession  or  cus- 
tody of  the  said  company  by  or  for  the  undersigned, 
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for  safe  keeping  or  otherwise,  or  in  which  the  under- 
signed has  (or  have)  any  interest,  and  also  upon  the 
balance  of  the  deposit  account  of  the  undersigned 
with  the  said  company  existing  from  time  to  time. 

In  case  the  securities  at  any  time  pledged  for  any 
of  the  above  named  liabilities  should  decline  in  mar- 
ket value  or  for  any  reason  become  unsatisfactory  to 
the  said  company,  the  undersigned  agree  to  deposit 
with  the  said  company  additional  securities  to  the 
satisfaction  of  the  said  company ;  and  in  case  of  fail- 
ure to  do  so  forthwith,  this  note  shall  become  at  once 
due  and  payable  without  demand  of  payment  thereof, 
and  the  said  company  may  immediately  sell  and  ap- 
ply the  said  securities  in  the  manner  and  with  the 
effect  as  hereinafter  provided. 

The  undersigned  do  hereby  authorize  and  empower 
the  said  [47]  company,  at  its  option,  at  any  time, 
to  appropriate  and  apply  to  the  payment  and  extin- 
guishment of  any  of  the  above  named  obligations  or 
liabilities,  whether  now  existing  or  hereafter  con- 
tracted, any  and  all  moneys  now  or  hereafter  in  the 
hands  of  the  said  company,  on  deposit  or  otherwise, 
to  the  credit  of  or  belonging  to  the  undersigned, 
whether  the  said  obligations  or  liabilities  are  then 
due  or  not  due ;  and  further  agree  that  in  the  event 
of  the  insolvency  of  the  undersigned  all  the  said  obli- 
gations and  liabilities  shall,  at  the  option  of  the  said 
Company,  become  and  be  immediately  due  and  pay- 
able without  demand  of  payment. 

The  said  company  is  hereby  authorized,  upon  the 
nonpayment  of  any  of  the  liabilities  above  mentioned 
when  due,  to  sell,  assign  and  deliver  the  whole  of  the 
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said  securities,  or  any  part  thereof,  or  any  substi- 
tutes therefor,  or  any  additions  thereto,  or  any  other 
securities  or  property  given  unto  or  left  in  the  pos- 
session or  custody  of  the  said  Company  by  or  for  the 
undersigned,  at  any  Broker's  Board  or  at  public  or 
private  sale,  at  the  option  of  the  said  company,  with- 
out either  advertisement  or  notice,  which  are  hereby 
expressly  waived. 

If  such  securities  or  property  are  sold  at  public 
sale,  the  said  company  may  itself  purchase  the  whole 
or  any  part  thereof,  free  from  any  right  of  redemp- 
tion on  the  part  of  the  undersigned  which  is  hereby 
waived  and  released. 

In  case  of  sale  for  any  cause,  after  deducting  all 
costs  or  expenses  of  every  kind  for  collection,  sale 
or  delivery,  the  said  company  may  apply  the  residue 
of  the  proceeds  of  the  sale  or  sales  so  made,  to  pay 
either  one  or  more  or  all  of  the  said  liabilities  to  the 
said  company,  whether  then  due  or  not,  as  it  shall 
deem  proper,  making  proper  rebate  for  interest  on 
liabilities  not  then  due,  and  returning  the  overplus, 
if  any,  to  the  undersigned  who  agree  to  be  and  re- 
main [48]  liable  to  the  said  company  for  any  de- 
ficiency arising  upon  such  sale  or  sales. 

[Seal]     (Signed)     WESTERN    STEEL    COR- 
PORATION, 
By  JAMES  A.  MOORE, 
President. 

(On  Back  of  Exhibit  ''A.") 
In  consideration  of  the  making,  at  the  request  of 
the  undersigned,  of  the  loan  evidenced  by  the  within 
note,  upon  the  terms  thereof,  and  of  the  sum  of  one 
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dollar,  the  undersigned  hereby  guarantee  to  The 
Metropolitan  Trust  Company  of  the  City  of  New 
York,  its  successors,  endorsees  or  assigns,  the  prompt 
payment  of  the  said  loan  when  due,  and  hereby  con- 
sent that  the  securities  for  the  said  loan  may  be  ex- 
changed or  surrendered  from  time  to  time,  or  the 
time  of  payment  of  the  said  loan  or  any  of  the  secur- 
ities therefor  extended,  without  notice  to  or  further 
assent  from  the  undersigned,  and  that  the  under- 
signed will  remain  bound  upon  this  guarantee  not- 
withstanding such  changes,  surrender  or  extension. 
The  undersigned  waive  demand  of  payment  from  the 
maker  of  said  note,  and  also  waive  notice  of  non- 
payment of  the  said  loan  or  note,  and  also  waive  no- 
tice of  any  sale  of  the  collateral  securities  held  for 
the  said  note.     [49] 

[Letter,  Dated  August  1,  1911 — Second  Vice- 
president  to  James  A.  Moore.] 

EXHIBIT ''B." 
COPY. 

August  1,  1911. 
Mr.  James  A.  Moore,  President, 
Western  Steel  Corporation, 
Seattle. 
Dear  Sir : 

I  beg  to  call  your  attention  to  the  fact  that  the  note 
of  your  company  for  $600,000,  of  which  you  are  the 
guarantor,  which  became  due  and  payable  to-day  was 
not  paid.  I  am  instructed  to  notify  you  that  if  the 
same  shall  not  be  paid  on  or  before  Monday,  August 
28,  1911,  the  securities  therefor  will  be  sold  at  public 
auction  in  this  city,  on  Wednesday,  August  30,  1911, 
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and  that  in  case  there  shall  be  a  deficiency,  this  com- 
pany will  look  to  you  to  make  good  smj  loss. 

Yours  very  truly, 

2d  Vice-president.     [50] 

WESTERN  STEEL  COEPORATION. 

Cable  Address : 
Weststeel. 

Seattle,  U.  S.  A.,  August  11,  1911. 
Mr.  Beverly  Chew, 
2d  Vice-President, 

Metropolitan  Trust  Co., 

49  Wall  Street,  New  York. 
Dear  Sir : 

Your  favor  of  1st  inst.  to  hand,  advising  me  of 
the  extension  of  time  on  the  note  of  Western  Steel 
to  August  28th.  I  expect  between  now  and  that  time 
to  complete  arrangements  that  will  take  up  the  note 
in  full. 

Thanking  you  for  all  your  courtesy  in  this  matter, 
I  am,  Yours  very  truly, 

JAM:A  J.A.MOORE, 

President. 

[Indorsed] :  Affidavit  of  Brayton  Ives.  Filed 
January  26, 1912.  2  P.  M.  John  P.  Hoyt,  Referee. 
[51] 
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[Affidavit  of  Andrew  J.  McCormack.] 

EXHIBIT  ^'D." 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

IN  BANKRUPTCY— No.  . 

In  the  Matter  of  WESTERN  STEEL  CORPORA- 
TION, 

Bankrupt. 
State  of  New  York, 
County  of  New  York, 
Southern  District  of  New  York, — ss. 

At  the  city  of  New  York,  Southern  District  of 
New  York,  on  the  4th  day  of  November,  1911,  came 
Andrew  J.  McCormack,  of  the  city,  county  and  State 
of  New  York,  and  made  oath  and  says :  I  am  a  mem- 
ber of  the  firm  of  Adrian  H.  Muller  &  Son,  doing 
business  as  auctioneers  in  the  city  of  New  York,  and 
having  an  office  at  No.  55  William  Street,  corner  of 
Pine  Street,  in  said  city.  Prior  to  the  30th  day  of 
August,  1911,  the  Metropolitan  Trust  Company  of 
the  city  of  New  York,  notified  my  said  firm  to  sell 
at  public  auction  on  Wednesday,  the  30th  day  of 
August,  1911,  Two  Million  Dollars  ($2,000,000) 
Western  Steel  Corporation  first  mortgage  and  col- 
lateral six  per  cent  gold  bonds  due  October  1,  1930. 
On  the  30th  day  of  August,  1911,  I,  as  auctioneer 
for  my  said  firm,  conducted  the  sale  of  the  said  bonds, 
and  they  were  then  sold  at  public  auction  in  the 
Exchange  Sales  Rooms,  16  to  18  Vesey  Street,  in  the 
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City  of  New  York,  to  J.  W.  Davis  &  Company  at  one 
and  a  quarter  (l^/i)  pei'  cent,  that  is,  for  Twenty-five 
Thousand  Dollars  ($25,000),  the  same  being  the  best 
and  highest  bid  made  for  them,  and  said  J.  W.  Davis 
&  Company  being  the  highest  bidder.     [52] 

For  over  sixty  years  my  said  firm  of  Adrian  H. 
Muller  &  Son  have  been  engaged  in  business  as  auc- 
tioneers in  the  sale  of  stocks  and  bonds  at  public 
auction.  In  recent  years  we  have  conducted  the 
great  majority  of  the  public  auction  sales  of  stocks 
and  bonds  in  the  city  of  New  York.  Every  Wednes- 
day, at  12:30  o'clock,  we  conduct  such  a  public  auc- 
tion sale  of  stocks  and  bonds  at  the  aforesaid  Ex- 
change Sales  Rooms.  Our  custom  is,  preliminary 
to  the  sale,  to  send  to  practically  all  the  important 
banking  and  financial  corporations,  firms  and  indi- 
viduals in  the  financial  district  of  New  York  City 
a  list  of  the  securities  to  be  sold,  and  to  advertise 
that  list  in  the  "New  York  Evening  Post"  of  the  day 
before  the  sale  and  in  the  "New  York  Times"  and 
the  "Wall  Street  Journal"  of  the  day  of  the  sale. 
These  papers  are  selected  because  they  are  considered 
to  be  the  best  media  for  reaching  those  who  would  be 
likely  to  bid.  The ' '  New  York  Evening  Post ' '  is  well 
known  to  circulate  among  people  of  means  and  car- 
ries a  large  amount  of  the  highest  class  of  financial 
advertising.  The  "New  York  Times"  is  the  paper 
designated  by  rule  27  of  the  United  States  District 
Court  in  Bankruptcy  for  the  Southern  District  of 
New  York  as  the  paper  for  the  publication  and  notice 
of  auction  sales.  The  "Wall  Street  Journal"  cir- 
culates very  largely  in  the  financial  district.     Upon 
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the  list  for  the  sale  on  August  30,  1911,  so  sent  to 
banking  and  financial  corporations,  firms  and  indi- 
viduals and  so  advertised  in  the  "New  York  Evening 
Post"  on  Tuesday,  August  29th,  and  in  the  "New 
York  Times"  and  "Wall  Street  Journal"  on  Wed- 
nesday, August  30th,  were  the  bonds  hereinbefore 
referred  to.  They  formed  one  of  twenty-four  lots  of 
different  securities  advertised  for  sale  and  sold  on 
the  said  30th  day  of  August,  1911.  The  Exchange 
Sales  Rooms,  the  [53]  place  where  the  said  sale 
was  had,  is  the  place  designated  by  rule  62  of  the 
General  Rules  of  Practice  of  the  Supreme  Court  of 
the  State  of  New  York,  adopted  pursuant  to  section 
94  of  the  Judiciary  Law  of  the  State  of  New  York, 
the  same  being  chapter  35  of  the  Laws  of  1909,  and 
the  said  section  being  a  re-enactment  of  a  similar 
provision  theretofore  contained  in  Article  II  of  the 
first  title  of  chapter  1  of  the  Code  of  Civil  Pro- 
cedure of  the  State  of  New  York,  for  the  sale  of  real 
estate  at  public  auction,  said  rule  providing,  among 
other  things,  that  "where  lands  in  the  County  of 
New  York  *  *  *  are  sold  under  an  order,  judg- 
ment or  decree,  of  any  Court,  they  shall  be  sold  at 
public  auction.  *  *  *  Such  sales  in  the  County 
of  New  York  unless  otherwise  specifically  directed, 
shall  take  place  at  the  Exchange  Sales  Rooms  now 
located  at  14^16  Vesey  Street,  in  the  City  of  New 
York.  The  Appellate  Division  of  the  Supreme 
Court  in  the  First  Department  is  authorized  to 
change  the  place  at  which  such  sales  shall  be  made, 
may  make  rules  and  regulations  in  relation  thereto 
and  may  designate    the  auctioneers  or  persons  who 
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shall  make  tke  same."  TTie  said  Appellate  DivmcHi 
of  the  Supreme  Court  in  the  First  DepartnieEit. 
which  is  eonstitnted  of  the  County  of  Xew  Y(i>rfc,  in 
the  city  of  y-^^  '^•^V.  has  not  changed  the  place,  but 
the  public  a  -^ts  of  real  estate  continne  to  be 

made  there.  A  certain  num.ber  of  auctioneers  are 
aarilide^  to  conduct  snch  sales  there*  and  for  miany 
years  our  firm  has  been  and  imnt  is  one  of  the  twemty 
aueliineers  autboomd  lo>  dcf*  se^  ^hwL  m  the  only  one 
of  KIkbl  that  dfi«»  an^  esmeaAisaMtt  buBOke^  in  the 
|wiblkaii!etiiKLsaks€if  a^D^sandbcwdEL  Tbe^  s«tib- 
ods  jHirsued  in  cemKction  wi^  fbm  afascsaid  adicr- 
tmiMK!Bt  and  sale  of  ^Skt  iMHitdB  Iinaidbc^BaBe-  jpefifcuigd 
to  were  those  which  are  eieteaazy.  l&j-  vore  in  all 
[54]  re^peds  zegolar  and  tte  aaenK'  as  iiiaa^  pws*- 
sited  by  us  ia  ceoBecti^iL  with  thooaands  <if  odbBrlnls 
©f  securities. 

ANDREW  J.  McCOR:itACE: 

Sworn  azBd  safaBCBdied  t. 
Xovenriber,  1911. 

[Seal]  T.  H.  MACROBEET. 

Notary   Public.  Xew  York    County.  Xo.  260.  New- 
York  Register.  No.  3299. 

[Indorsed] :  Affidavit  <,^f  Andrew  .J.  ^cCormacfc. 
FUed  Dec.  11. 1911.  2  P.  ^^.  .John  P.  Hovt.  Referee. 
[55] 
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[Bond  of  Western  Steel  Corporation.] 
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[Endorsed] :  Statement  of  Agreed  Facts.  Filed 
in  the  United  States  District  Court,  Western  Dis- 
trict of  Washington.  Oct.  28,  1912.  Frank  L. 
Crosby,  Clerk.     By  B.  O.  Wright,  Deputy.     [58] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

IN  BANKRUPTCY— No.  4746. 

In  the  Matter  of  WESTERN  STEEL  CORPORA- 
TION, 

Bankrupt. 

Order  Authorizing  Payment  of  Expenses  of 
Publication  of  Notices  of  Sale. 

The  expenses  of  publication  of  Notices  of  Sale  in 
the  ''Seattle  Post  Intelligencer"  and  ''Seattle  Daily 
Times"  having  been  authorized  and  allowed  by  the 
Referee  are  hereby  ordered  to  be  paid,  as  follows : 
CHECK  NO.  260— The    Post    Intelligencer 

Co $254.70 

CHECK  No.  261— The  Times  Printing  Com- 
pany of  Seattle 226.00 

Done  in  open  court  this  25th  day  of  April,  A.  D. 

1912. 

C.  H.  HANFORD, 

Judge. 
Authorized : 

JOHN  P.  HOYT, 

Referee. 

[Endorsed] :  Order  Authorizing  Payment  of  Ex- 
penses of  Publication  of  Notices  of  Sale.     Filed  in 
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the  United  States  District  Court,  Western  District 
of  Washington.  Apr.  25, 1912.  A.  W.  Engle,  Clerk. 
By  B.  O.  Wright.     [59] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division, 

IN  BANKRUPTCY— Cause  No.  4746. 

In  the  Matter  of  WESTERN  STEEL  CORPORA- 
TION, 

Bankrupt. 

Order  Directing  Payment  of  the  Sum  of  $7,000  to 
Metropolitan  Trust  Company. 

It  appearing  that  by  the  order  confirming  the  sale 
of  the  assets  of  the  bankrupt,  entered  herein  on  the 
20th  day  of  March,  A.  D.  1912,  the  purchaser. 
Metropolitan  Trust  Company,  was  required  in  addi- 
tion to  the  purchase  price  of  the  said  assets  to 
deposit  with  the  trustees  herein  the  additional  sum 
of  Seven  Thousand  Dollars  ($7,000'),  to  be  used  in 
the  payment  of  expenses  of  administration,  taxes 
and  prior  labor  claims,  in  the  event  the  proceeds  of 
the  estate  of  the  bankrupt  should  prove  insufficient 
for  said  purpose,  and  that  the  trustees  herein  have  in 
their  possession  sufficient  funds  belonging  to  the 
estate  of  the  bankrupt  wherewith  to  pay  expenses  of 
administration,  taxes  and  prior  labor  claims  with- 
out resort  to  the  said  sum  of  Seven  Thousand  Dollars 
($7,000)  deposited  by  Metropolitan  Trust  Company 
as  aforesaid,  and  the  repayment  of  the  said  sum 
having  been  authorized  and  directed  by  the  Referee, 
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now  therefore,  it  is 

ORDERED  that  the  trustees  herein  pay  to  Metro- 
politan Trust  Company  the  sum  of  Seven  Thousand 
Dollars  ($7,000)  by  check  drawn  as  follows : 
CHECK  No.  346  Bausman  &  Kelleher,  attorneys  for 

Metropolitan  Trust  Company $7000.00 

The  pajTnent  of  the  said  amount  to  be  made  with- 
out prejudice  [60]  to  the  rights  of  the  trustees 
herein,  under  and  by  virtue  of  the  said  order  con- 
firming sale  of  March  20th,  A.  D.  1912,  to  demand 
and  receive  from  Metropolitan  Trust  Company  the 
sum  of  Twelve  Thousand  Dollars  ($12,000),  or  so 
much  thereof  as  subsequent  developments  in  the 
administration  of  the  estate  of  the  bankrupt  may 
prove  to  be  necessary  to  pay  expenses  of  administra- 
tion, taxes  and  prior  labor  claims,  in  the  event  of 
the  proceeds  of  the  estate  of  the  bankrupt  shall 
prove  insufficient  for  that  purpose. 

Done  in  open  court  this  20th  day  of  September, 
A.  D.  1912. 

EDWARD  E.  CUSHMAN, 

Judge. 
Authorized : 

JOHN  P.  HOYT, 
Referee. 

[Endorsed]  :  Order  Directing  Payment  of  the  sum 
of  $7,000  to  Metropolitan  Trust  Company.  Filed  in 
the  United  States  District  Court,  Western  District 
of  Washington.  Sep.  20,  1912.  Frank  L.  Crosby, 
Clerk.     By  B.  O.  Wright,  Deputy.     [61] 
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[Memorandum  Decision.] 

United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  4746. 

In  the  Matter  of  THE  WESTERN  STEEL  COR- 
PORATION, 

Bankrupts. 

MUNN  &  BRACKETT,  for  Trustee. 
BAUSMAN  &  KELLEHER,  for  Claimant. 

Filed  Feb.  8,  1913. 
By  the  COURT : 

In  the  month  of  January,  1911,  the  Western  Steel 
Corporation  borrowed  the  sum  of  $300,000  from  the 
Metropolitan  Trust  Company  of  the  City  of  New 
York  and  pledged  $1,800,000  par  value  of  a  total 
issue  of  $2,000,000  of  mjortgage  bonds  as  security  for 
the  payment  of  the  loan  at  maturity. 

On  the  first  day  of  April,  1911,  the  iSteel  Corpora- 
tion borrowed  an  additional  $300,000  from  the  Trust 
Company  and  executed  its  promissory  note  in  favor 
of  the  Trust  Company  for  the  sum  of  $600,000, 
payable  on  August  1,  1911.  The  entire  issue  of 
$2,000,000  of  mortgage  bonds  was  pledged  to  secure 
the  payment  of  this  loan  and  the  note  was  signed  by 
James  A.  Moore,  president  and  principal  stock- 
holder of  the  Steel  Corporation  as  guarantor.  The 
note  contained  the  following  provisions,  among 
others : 

"The  said  company  is  hereby  authorized,  upon 

the  nonpayment   of   any  of   the  liabilities  above 
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mentioned  when  due,  to  sell,  assign  and  deliver  the 
whole  of  said  securities,  [62]  or  any  part 
thereof,  or  any  substitutes  therefor,  or  any  addi- 
tions thereto,  or  any  other  securities  or  property 
given  unto,  or  left  in  the  possession  or  custody  of 
the  said  company  by  or  for  the  undersigned,  at 
any  Broker's  Board  or  at  public  or  private  sale, 
at  the  option  of  said  company,  without  either 
advertisement  or  notice,  which  are  hereby  ex- 
pressly waived. 

If  such  securities  or  property  are  sold  at  pub- 
lic sale,  the  said  company  may  itself  purchase  the 
whole  or  any  part  thereof,  free  from  any  right  of 
redemption  on  the  part  of  the  undersigned  which 
is  hereby  waived  and  released." 
The  loan  was  not  paid  at  maturity  and  on  the  date 
of  maturity  the  Trust  Company  notified  the  Steel 
Corporation  by  letter  that  if  the  note  was  not  paid 
on  or  before  Monday,  August  28,  1911,  the  securities 
would  be  sold  at  public  auction  in  the  city  of  New 
York  on  the  30th  day  of  August,  1911.     Receipt  of 
this  note  was  acknowledged  hj  the  Steel  Corpora- 
tion under  date  of  August  11,  1911.     No  part  of  the 
note  was  paid  on  or  before  the  date  mentioned,  or 
at  all,  and  on   the   29th    day  of   August,  1911,  the 
bonds  were  advertised  for  sale  in  the  "New  York 
Evening  Post,"    and   on   the   morning   of    August 
30th  in  the  "New  York  Times"  and  "Wall  Street 
Journal,"  and  notices  of  sale  were  likewise  mailed 
to  the  principal  bond  buyers,  banking  and  financial 
corporations   and   firms,    and    individuals    in    the 
financial  district    of   the   city  of   New  York.     The 
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newspapers  in  which  the  sale  was  thus  advertised  are 
generally  considered  the  best  media  for  reaching 
bidders  and  buyers  in  the  city  of  New  York,  one 
of  them  being  the  paper  designated  by  the  United 
States  District  Court  in  Bankruptcy  for  the  South- 
ern District  of  New  York  for  the  publication  of 
notices  of  auction  sales.  The  places  of  sale  was  the 
place  designated  by  the  general  rules  of  the  Supreme 
Court  of  the  State  of  New  York  for  public  auction 
sales,  and  is  the  usual  and  proper  place  for  [63] 
conducting  such  sales.  The  bonds  were  sold  at  a 
regular  auction  sale  held  weekly  at  that  time  and 
place  for  the  sale  of  stocks,  bonds  and  financial 
securities,  and  was  largely  attended  by  buyers  of 
financial  securities.  The  proceedings  for  the  sale  of 
these  securities,  the  notice  given,  and  the  manner  in 
which  the  sale  was  advertised  and  conducted  were 
such  as  are  customary,  regular  and  usual  in  the  sale 
of  listed  or  known  stocks,  bonds  and  financial  securi- 
ties niiarketable  in  the  city  of  New  York.  The  bonds 
were  bid  in  by  the  Trust  Company  for  the  sum  of 
$25,000,  it  being  the  highest  and  best  bidder,  and  no 
attack  on  the  sale  was  ever  made  by  the  Steel  Cor- 
poration, and  no  question  as  to  the  validity  of  the 
sale  was  ever  raised,  until  after  bankruptcy  proceed- 
ings were  instituted  against  the  corporation. 

On  the  26th  day  of  October,  1911,  the  Steel  Corpo- 
ration was  adjudged  a  bankrupt  in  this  court  and  the 
Trust  Company  presented  its  claim  for  the  $2,000,000 
bond  issue,  less  the  amounts  received  thereon,  as  a 
general  creditor  of  the  bankrupt  corporation.  The 
trustee  and  referee  allowed  the  claim  for  the  amounts 
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actually  advanced  by  the  Metropolitan  Trust  Com- 
pany with  interest,  but  rejected  the  balance  of  the 
claim  on  the  ground  that  the  Trust  Company  ac- 
quired no  title  to  the  bonds  by  reason  of  the  sale 
above  mentioned.  The  case  is  now  here  on  a  peti- 
tion of  the  Trust  Company  for  a  review  of  the  order 
and  decision  of  the  referee  rejecting  its  claim. 

The  referee  in  bankruptcy  rejected  the  claim  based 
on  the  bond  sale  for  two  reasons — first,  because  the 
sale  could  not  be  upheld  as  a  private  sale,  inasmuch 
as  the  pledgee  became  the  purchaser,  and,  second, 
because  it  could  not  be  upheld  as  a  public  sale,  on 
account  of  the  inadequacy  of  price  and  the  want  of 
sufficient  notice  of  the  time  and  place  of  sale.     [64] 

The  Court  finds  itself  unable  to  agree  with  this 
latter  conclusion.  The  trustee  in  bankruptcy  has 
only  succeeded  to  the  rights  of  the  bankrupt,  and  can 
only  urge  such  objections  as  were  open  to  it  prior  to 
the  adjudication.  The  contract  under  which  the 
bonds  were  sold  was  made  in  New  York  and  was  sub- 
ject to  the  laws  of  that  State.  It  is  admitted  by  the 
parties  that  the  sale  was  conducted  in  the  usual  and 
customary  manner  and  in  full  accordance  with  the 
laws  of  that  State.  To  overturn  such  a  sale  for  want 
of  a  notice  neither  sanctioned  or  required  by  law  or 
usage  would  overturn  many  of  the  most  important 
transactions  of  the  business  world.  The  fact  that 
the  notice  was  not  sufficient  in  time  to  give  prospec- 
tive bidders  time  and  opportunity  to  examine  and 
inspect  the  properties  behind  the  bonds,  cannot 
change  the  rule.  To  allow  sufficient  time  for  that 
purpose  would  postpone  the  sale  perhaps  for  months 
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and  the  expense  attending  sucli  examination  and  in- 
spection would  be  so  great  that  no  mere  bidder  at  a 
public  sale  could  afford  to  undertake  the  task. 
FurtheiTnore,  no  such  construction  of  the  contract 
could  have  been  contemplated  by  the  original  parties 
thereto.  They  were  both  presumably  familiar  with 
the  laws  and  customs  of  the  city  of  New  York,  and 
fully  understood  and  contemplated  that  the  bonds 
would  be  sold,  just  as  they  were  afterwards  sold,  in 
case  default  was  made  in  the  pajTnent  of  the  loan. 

Nor  can  the  sale  be  set  aside  for  mere  inadequacy 
of  consideration.  Many  authorities  hold  that  mere 
inadequacy  of  price  is  not  sufficient  to  justify  the 
setting  aside  of  a  public  sale  in  any  case,  and  all  the 
authorities  agree  that  before  a  sale  can  be  set  aside 
on  that  ground  alone,  the  inadequacy  must  [65] 
be  so  great  as  to  shock  the  conscience  and  raise  a  pre- 
sumption of  fraud.  The  schedule  and  the  report  of 
the  appraisers  show  that  the  properties  owned  by  the 
bankrupt  corporation  are  widely  scattered,  encum- 
bered and  largely  unpaid  for.  Their  value  is  uncer- 
tain and  highly  problematic  at  best.  Suffice  it  to  say 
on  this  branch  of  the  case  that  no  such  inadequacy  of 
price  is  shown  as  would  shock  the  conscience  or  raise 
a  presumption  of  fraud  where  it  is  conceded  that  no 
fraud  was  practiced  or  existed.  The  following  cases 
fully  support  the  conclusion  of  the  Court : 

Atlantic  Trust  Co.  v.  Woodbridge,  79  Fed.  8^; 

Same  v.  Same,  86  Fed.  975; 

Morris  v.  East  Side  Ry.  Co.,  1<M  Fed.  109; 

In  re  Mertens,  144  Fed.  822 ; 
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Parmer's  Loan  &  Trust  Co.  v.  Toledo,  54'  Fed. 

759; 
Wheelright  v.  St.  Louis  M.  O.  &  O.  C.  T.  Co.,  56 

Fed.  164; 
Fidelity  Ins.  Co.  v.  Roanoke  Iron  Co.,  81  Fed. 

439; 
24  Cyc.  39  and  cases  cited. 
The  order  of  the  referee  is  reversed,  with  instruc- 
tions to  allow  the  claim  as,  presented. 

[Endorsed]  :  Memorandum  Decision.  Filed  in  the 
U.  S*.  District  Court,  Western  Dist.  of  Washington. 
Feb.  8,  1913.  Frank  L.  Crosby,  Clerk.  E.  M.  L., 
Deputy.     [66] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

IN  BANKRUPTCY— No.  4746. 

In  the  Matter  of  WESTERN  STEEL  CORPORA- 
TION, 

Bankrupt. 

Order  Reversing  Order  of  Referee  upon  Objections 
to  Claim  of  Metropolitan  Trust  Company  of  the 
City  of  New  York,  and  Allowing  Such  Claim. 

This  matter  having,  on  the  petition  of  Metropoli- 
tan Trust  Company  of  the  City  of  New  York  for  the 
review  of  the  order  of  the  referee  entered  herein  on 
the  1st  day  of  April,  1912,  come  on  to  be  heard  before 
this  court  the  6th  day  of  January,  1913,  upon  the 
record  submitted  and  the  statement  of  agreed  facts 
filed  by  the  parties  herein,  with  the  exhibits,  papers 
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and  evidence  attached  thereto  and  referred  to  therein ; 
and  the  order  of  the  referee  on  the  trustees'  objec- 
tions to  the  claims  of  Metropolitan  Trust  Company, 
the  certificate  and  return  of  the  referee  upon  the 
petition  for  review,  the  petition  of  Metropolitan 
Trust  Company  for  the  review  of  the  order  of  the 
referee  upon  the  objection  to  the  claims  of  Metro- 
politan Trust  Company,  statement  of  agreed  facts, 
with  exhibits,  order  authorizing  payment  of  expenses 
of  publication  of  notice  of  sale  filed  April  25,  1912, 
order  directing  payment  of  Seven  Thousand  Dollars 
($7,0i(X).0O)  to  the  Metropolitan  Trust  Company  filed 
September  20,  1912,  and  the  several  bids  received  by 
the  trustees  in  bankruptcy  for  the  assets  offered  by 
them  for  sale,  having  been  received  in  evidence,  and 
no  other  evidence  [67]  being  offered  b}^  either 
party,  and  the  cause  having  been  argued  by  counsel 
for  the  respective  parties,  and  submitted  to  the  Court 
for  its  decision,  and  the  Court  having  considered 
the  same,  and  being  advised  in  the  premises,  and 
having  made  findings  as  stated  in  the  Court's  opinion 
filed  herein,  it  is  now 

ORDERED,  ADJUDGED  AND  DECREED 
BY  THE  COURT  that  the  order  of  the  Referee 
herein  be  and  the  same  is  hereby  reversed  in  so  far 
as  it  rejects  and  disallows  the  claims  of  Metropolitan 
Trust  Company  of  the  city  of  New  York  upon  the 
bonds  and  note  of  Western  Steel  Corporation,  and 
directs  that  said  note  be  cancelled ;  and  the  proofs  of 
claim  of  the  Metropolitan  Trust  Company  are  hereby 
allowed  in  the  sum  of  One  Million  Four  Hundred 
Seventy-two  Thousand  Nine  Hundred  Ninety  Dol- 
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lars  ($1,472,990.00),  upon  the  bonds  of  Western 
Steel  Corporation  after  deducting  the  sum  in  which 
said  bonds  have  been  used  in  paying  for  the  proper- 
ties of  the  bankrupt  purchased  under  the  decree  of 
this  court,  and  in  the  sum  of  Five  Hundred  Eight}^- 
two  Thousand  Four  Hundred  Fifty-seven  Dollars 
($582,457.00)  upon  the  promissory  note  of  the  bank- 
rupt attached  to  said  Trust  Company's  proof  of 
claim  herein ;  and  it  is  ordered  that  there  be  credited 
and  indorsed  by  said  trustees  upon  said  note  the 
amount  of  such  dividends  as  may  be  paid  upon  the 
claim  of  Metropolitan  Trust  Company  thereon. 

Done  in  open  court  this  27th  day  of  February, 
1913. 

CLINTON  W.  HOWARD, 

District  Judge. 

0.  K.  as  to  form. 

MUNN  &  BRACKETT. 

[Endorsed] :  Order  Reversing  Order  of  Referee 
upon  Objections  to  Claim  of  Metropolitan  Trust 
Company,  and  Allowing  Such  Claim.  Filed  in  the 
United  States  District  Court,  Western  District  of 
Washington.  Feb.  27,  1913.  Frank  L.  Crosby, 
Clerk.     B.  O.  Wright,  Deputy.     [68] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

Cause  No.  4746. 

In  the  Matter  of  WESTERN  STEEL  CORPORA- 
TION, 

Bankrupt. 
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Assignment  of  Errors  in  the  Entry  of  the  Order  of 
February  27th,  1913,  Re  Claims  of  Metropolitan 
Trust  Company. 

Come  now  Lester  Turner,  Sutcliffe  Baxter  and 
Edgar  Ames,  trustees  in  bankruptcy  of  the  Western 
Steel  Corporation,  on  this  27th  day  of  February, 
A.  D.  1913,  by  their  attorneys,  Munn  &  Brackett,  and 
say  that  the  order  of  the  District  Court  entered  in 
the  above  cause  on  the  27th  day  of  February,  A.  D. 
1913,  reversing  the  order  of  the  Referee  of  April  1st, 
1912,  and  directing  the  allowance  of  the  claims  of 
the  Metropolitan  Trust  Company  as  filed,  is  erro- 
neous and  unjust  in  the  following  particulars  to  wit: 

FIE  ST:  Your  trustees  assign  as  error  the  entry 
of  the  order  of  February  27th,  1913,  reversing  the 
order  of  the  Referee  with  instructions  to  allow  the 
claims  as  presented. 

S'EICOND :  Your  trustees  assign  as  error  the  find- 
ing of  fact  set  out  in  the  opinion  of  the  Court  that 
the  procedure  adopted  by  Metropolitan  Trust  Com- 
pany in  the  attempted  foreclosure  of  the  pledged 
securities,  was  legally  sufficient  to  transfer  the  title 
of  the  said  securities  to  Metropolitan  Trust  Com- 
pany. 

THIRD :  Your  trustees  assign  as  error  the  finding 
of  the  Court  in  its  said  opinion  that  the  sale  of  the 
said  securities  took  place  in  accordance  with  the 
terms  of  the  contract  of  pledge. 

FOURTH :  Your  trustees  assign  as  error  the  find- 
ing of  the  Court  in  its  said  opinion  that  the  sale  of 
the  securities  by  Metropolitan  Trust  Company  was 
conducted  in  the  usual  and  customary  manner  and 
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in  full  accordance  with  the  laws  of  the  State  of  Kew 
York  where  the  contract  was  made. 

FIFTH :  Your  trustees  assign  as  error  the  finding 
of  the  Court  [69]  in  its  said  opinion  that  the 
parties  to  the  notes  upon  which  the  said  bonds  were 
pledged  as  collateral,  fully  understood  and  contem- 
plated that  in  case  of  default  in  payment  of  the  loan 
the  bonds  would  be  sold  just  as  they  were  afterwards 
sold. 

SIXTH :  Your  trustees  assign  as  error  the  finding 
of  the  Court  in  its  said  opinion  that  the  inadequacy 
of  the  price  upon  the  sale  of  the  said  securities  was 
not  such  as  to  shock  the  conscience  of  the  Court  or 
raise  the  presumption  of  fraud. 

SEVENTH:  Your  trustees  assign  as  error  the 
finding  of  the  Court  in  its  said  opinion  that  the 
method  of  advertising  the  sale  of  the  securities  upon 
foreclosure  of  the  pledge  was  sufficient  to  sustain  the 
sale  as  a  valid  public  sale. 

EIGHTH :  Your  trustees  assign  as  error  the  fail- 
ure of  the  Court  to  find  that  the  bonds  of  the  bank- 
rupt were  unlisted  securities  having  no  known  or 
market  value  in  the  commercial  world. 

NINTH :  Your  trustees  assign  as  error  the  failure 
of  the  Court  to  distinguish  between  standard,  known 
or  listed  securities  and  securities  neither  listed  nor 
having  a  known  or  market  value  in  the  commercial 
world  and  its  failure  to  find  that  the  bonds  of  the 
bankrupt  being  unlisted  securities  and  having  no 
known  or  market  value,  could  not  be  sold  at  public 
sale  on  foreclosure  of  the  pledge  except  after  the 
same  had  been  advertised  for  such  period  of  time 
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prior  to  the  sale  as  would  enable  prospective  bidders 
to  investigate  the  value  of  the  said  bonds. 

TENTH:  Your  trustees  assign  as  error  that  the 
Court  erred  in  assuming  that  the  procedure  adopted 
by  Metropolitan  Trust  Company  in  the  attempted 
foreclosure  of  the  pledge,  which  procedure  was  ad- 
mitted to  be  such  as  was  customary  in  New  York 
City  in  the  sale  on  foreclosure  of  listed,  standard  or 
marketable  securities,  was  legally  sufficient  to  affect 
a  valid  public  sale  and  transfer  of  title  to  the  bonds 
of  the  bankrupt  which  were  unlisted  securities  [70] 
having  no  known  or  market  value  in  the  commercial 
world. 

ELEVENTH :  Your  trustees  assign  as  error  the 
finding  of  the  Court  in  its  opinion  that  the  Metropoli- 
tan Trust  Company  could  itself  become  a  purchaser 
of  the  bonds  of  the  bankrupt  at  the  sale  conducted  by 
it  for  the  inadequate  sum  of  Twenty-five  Thousand 
($25,000.00)  Dollars,  and  particularly  at  an  alleged 
public  sale  of  which  possible  bidders  had  less  than 
twenty-four  hours '  notice. 

TWEIiFTH:  Your  trustees  assign  as  error  the 
failure  of  the  Court  to  find  that  the  action  of  Metro- 
politan Trust  Company  in  selling  the  bonds  of  the 
bankrupt  to  itself  for  the  sum  of  Twenty-five  Thou- 
sand ($25,000.00)  Dollars  at  an  attempted  public 
sale  held  upon  less  than  twenty-four  hours'  notice  to 
the  public  was  a  wanton  sacrifice  of  the  securities 
and  in  fraud  of  the  bankrupt. 

WHEREFORE  your  trustees  pray  that  said  order 
of  February  27th,  1913,  be  reversed. 

MUNN  &  BRACKETT, 
Attorneys  for  Trustees. 
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[Endorsed]  :  Assignment  of  Errors  in  the  Entry 
of  the  Order  of  February  27th.  Re  Claim  of  Metro- 
politan Trust  Company.  Filed  in  the  United  States 
District  Court,  Western  District  of  Washington. 
Feb.  27,  1913.  Frank  D.  Crosby,  Clerk.  By  B.  O. 
Wright,  Deputy.     [71] 


[Petition  for,  and  Order  Allowing,  Appeal.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

Cause  No.  4746. 

Tn  the  Matter  of  WESTERN  STEEL  CORPORA- 
TION, 

Bankrupt. 

PETITION  FOR  APPEAL  FILED  FEBRUARY 
27,  A.  D.  1913,  IN  THE  DISTRICT  COURT 
OF    THE    UNITED    STATES    FOR    THE 
WESTERN  DISTRICT  OF  WASHINGTON, 
NORTHERN  DIVISION. 
To  the  Honorable  CLINTON  W.  HOWARD,  Dis- 
trict Judge. 
The  trustees  in  bankruptcy  of  the  Western  Steel 
Corporation  feeling  themselves  aggrieved  by  the  or- 
der made  and  entered  in  this  cause  on  the  27  day  of 
February,  A.  D.  1913,  by  which  said  order  the  order 
of  the  Referee  herein  disallowing  the  claim  of  the 
Metropolitan  Trust  Company  was  reversed  with  in- 
structions to  allow  the    claim  as   presented,  hereby 
appeal  from  said  order  to  the  United  States  Circuit 
Court  of  Appeals  of  the  Ninth  Circuit,  for  the  rea- 
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sons  specified  in  the  Assignment  of  Errors  which  is 
filed  herewith,  and  pray  that  their  appeal  be  allowed 
and  that  citation  issue  as  provided  by  law  and  that  a 
transcript  of  the  record,  proceedings  and  papers 
upon  which  said  order  was  based,  duly  authenticated, 
may  be  sent  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

MUNN  &  BRACKETT, 
Attorneys  for  Trustees  in  Bankruptcy. 
The  foregoing  petition  is  granted  and  the  appeal 
allowed. 

CLINTON  W.  HOWAED, 
Judge  of  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Northern 
Division. 

[Endorsed] :  Petition  for  Appeal.  Filed  in  the 
United  States  District  Court,  Western  District  of 
Washington.  Feb.  27,  1913.  Frank  L.  Crosby, 
Clerk.     By  B.  O.  Wright,  Deputy.     [72] 


Citation  on  Appeal  [Copy]. 

United   States  of   America  to    Metropolitan   Trust 
Company  of  the  City  of  New  York,  a  Corpora- 
tion, and  Messrs,  Bausman  &  Kelleher,  Its  Attor- 
neys, Greeting: 
You  are  hereby  notified  that  in  a  certain  case  in 
bankruptcy  in  the  United  States  District  Court  for 
the  Western  District  of  Washington,  Northern  Di- 
vision, entitled  "In  the  Matter  of  Western  Steel  Cor- 
poration, a  Corporation,  Bankrupt,"  cause  No.  4746, 
an  appeal  has  been  allowed  to  the  trustees  in  bank- 
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ruptcy  therein,  to  the  Circuit  Court  of  Appeals  of 
the  United  States  of  America,  Ninth  Circuit,  from 
the  order  of  the  District  Court  entered  on  the  27th 
of  February,  A.  D.  1913,  reviewing  and  reversing  the 
Referee's  order  of  April  1st,  1912,  and  directing  al- 
lowance of  the  claims  of  the  Metropolitan  Trust  Com- 
pany based  upon  its  alleged  ownership  of  Two 
Million  ($2,000,000)  Dollars  First  Mortgage  Bonds 
of  the  Bankrupt  and  upon  the  promissory  note  of 
the  Bankrupt.  You  are  hereby  cited  and  admon- 
ished to  be  and  appear  in  said  Court  at  San  Fran- 
cisco, California,  30  days  after  date  of  this  citation, 
to  show  cause,  if  any  there  be,  why  the  said  order 
appealed  from  should  not  be  corrected  and  speedy 
justice  done  the  parties  in  that  behalf. 

Witnesses  the  Honorable  CLINTON  W.  HOW- 
ARD, Judge  of  the  United  States  District  Court  for 
the  Western  District  of  Washington,  Northern  Di- 
vision, this  27  day  of  February,  A.  D.  1913. 

CLINTON  W.  HOWARD, 
United  States  District  Judge. 

Service  of  the  within  citation  and  receipt  of  a  true 
copy  of  the  same  is  hereby  acknowledged  the  27th  day 
of  February,  1913. 

BAUSMAN  &  KELLEHER, 
Attorneys  for  Metropolitan  Trust  Co. 

[Endorsed] :  Citation  on  Appeal.  Filed  in  the 
United  States  District  Court,  Western  District  of 
Washington.  Feb.  28th,  1913.  Frank  L.  Crosby, 
Clerk.     By  B.  O.  Wright,  Deputy.     [73] 
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[Certificate  of  Clerk  TJ.  S.  District  Court  to 
Transcript  of  Record.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  4746. 

In  the  Matter  of  WESTEKN  STEEL  CORPORA- 
TION, 

Bankrupt. 
United  States  of  America, 
Western  District  of  Washington, — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Western  District  of 
Washington,  do  hereby  certify  the  foregoing  77 
typewritten  pages,  numbered  from  1  to  77,  inclusive, 
to  be  a  full,  true  and  correct  copy  of  the  record  and 
proceedings  in  the  above  and  foregoing  entitled 
cause  as  is  called  for  by  the  praecipe  of  the  attorneys 
for  the  trustees  and  appellants,  as  the  same  remain 
of  record  and  on  file  in  the  office  of  the  Clerk  of  the 
said  Court,  with  the  exception  of  the  copy  of  the  Gold 
Bond  in  which  the  numbers  differ,  and  that  the  same 
constitute  the  transcript  of  record  on  appeal  from 
the  order  of  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  to  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Judicial  Cir- 
cuit. 

I  further  certify  that  I  hereto  attach  and  herewith 
transmit  the  original  Citation  issued  in  this  cause. 

I  further  certify  that  the  cost  of  preparing  and 
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certifying  the  foregoing  transcript  is  the  sum  of 
$37.90,  and  that  the  said  sum  has  been  paid  to  me  by 
Messrs.  Munn  and  Brackett,  attorneys  for  trustees 
and  appellants.     [74] 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  District 
Court,  at  Seattle,  in  said  District,  this  15  day  of 
March,  A.  D.  1913. 

[Seal]  FRANK  L.  CROSBY, 

Clerk.     [75] 


Citation  on  Appeal  [Original]. 

United  States  of  America  to  Metropolitan  Trust 
Company  of  the  City  of  New  York,  a  Corpora- 
tion, and  Messrs.  Bausman  &  Kelleher,  Its  At- 
torneys, Greeting : 
You  are  hereby  notified  that  in  a  certain  case  in 
bankruptcy  in  the  United  States  District  Court  for 
the  Western  District  of  Washington,  Northern  Di- 
vision, entitled  "In  the  Matter  of  Western  Steel  Cor- 
poration, a  Corporation,  Bankrupt,"  cause  No.  4746, 
an  appeal  has  been  allowed  to  the  trustees  in  bank- 
ruptcy therein,  to  the  Circuit  Court  of  Appeals  of 
the  United  States  of  America,  Ninth  Circuit,  from 
the  order  of  the  District  Court  entered  on  the  27th 
of  February,  A.  D.  1913,  reviewing  and  reversing  the 
Referee's  order  of  April  1st,  1912,  and  directing  al- 
lowance of  the  claims  of  the  Metropolitan  Trust 
Company  based  upon  its  alleged  ownership  of  Two 
Million  ($2,000,000)  Dollars  First  Mortgage  Bonds 
of  the  bankrupt  and  upon  the  promissory  note  of  the 
bankrupt.     You  are  hereby  cited  and  admonished  to 
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be  and  appear  in  said  court  at  San  Francisco,  Cali- 
fornia, 30  days  after  date  of  this  citation,  to  show 
cause,  if  any  there  be,  why  the  said  order  appealed 
from  should  not  be  corrected  and  speedy  justice  done 
the  parties  in  that  behalf. 

Witnesses  the  Honorable  CLINTON  W.  HOW- 
AED,  Judge  of  the  United  States  District  Court  for 
the  Western  District  of  Washington,  Northern  Di- 
Adsion,  this  27  day  of  February,  A.  D.  1913. 

CLINTON  W.  HOWARD, 
United  States  District  Judge.     [76] 
Service  of  the  within  citation  and  receipt  of  a  true 
copy  of  the  same  is  hereby  acknowledged  the  27th 
of  February,  1913. 

BAUSMAN  &  KELLEHER, 
Attorneys  for  Metropolitan  Trust  Co. 

[Endorsed] :  No.  4746.  In  the  District  Court  of 
the  United  States  for  the  Western  District  of  Wash- 
ington, Northern  Division.  In  Bankruptcy.  Cita- 
tion on  Appeal.  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington.  Feb.  28, 
1913.  Frank  L.  Crosby,  Clerk.  By  B.  O.  Wright, 
Deputy. 
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[Endorsed] :  ¥o.  2257.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Lester 
Turner,  Sutcliffe  Baxter  and  Edgar  Ames,  as  Trus- 
tees of  Western  Steel  Corporation,  Bankrupt,  Ap- 
pellants, vs.  Metropolitan  Trust  Company  of  the  City 
of  New  York,  a  Corporation,  Appellee.  Transcript 
of  Record.  Upon  Appeal  from  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, Northern  Division. 
Received  March  20, 1913. 

F.  D.  MONCKTON, 
Clerk. 
Filed  March  24,  1913. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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UNITED  STATES 

CIRCUIT  COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT 


LESTER  TURNER,  SUTCLIFFE 
BAXTER  and  EDGAR  AMES, 
as  Trustees  in  Bankruptcy  of 
Western  Steel  Corporation,  Bank-| 
rupt, 

Appellants^ 


No.  2257 


vs. 


METROPOLITAN  TRUST  COM- 
PANY, of  the  City  of  New  York,  a 
corporation, 

Appellee. 

UPON  APPEAL  FROM  THE  UNITED  STATES 

DISTRICT  COURT  FOR  THE  WESTERN 

DISTRICT  OF  WASHINGTON, 

NORTHERN  DIVISION. 


APPELLANTS'  BRIEF 


ABSTRACT  OF  FACTS. 

The  facts  involved  in  this  appeal  are  as  follows: 
On  August  1,  1911,  Metropolitan  Trust  Company 


was  the  holder  of  the  note  of  the  Bankrupt  in  the 
sum  of  Six  Hundred  Thousand  ($600,000)  Dollars 
then  due.  The  note  was  secured  by  the  pledge  of 
the  entire  issue  of  Two  Million  ($2,000,000)  Dollars, 
first  mortgage  bonds  of  the  Bankrupt.  (Transcript, 
page  18.)  The  pledge  agreement  (Transcript,  page 
50)  authorized  the  pledgee  upon  default  in  the  pay- 
ment of  the  note,  to  sell  the  collateral  at  public  or 
private  sale  without  either  advertisement  or  notice, 
which  were  by  the  terms  of  the  pledge  expressly 
waived.  At  any  public  sale  of  the  collateral  the 
pledgee  was  by  the  terms  of  the  pledge  agreement, 
entitled  to  become  a  purchaser.  The  bonds  of  the 
Bankrupt  were  not  standard  or  listed  securities 
and  concerning  their  valne  or  the  properties  covered 
by  the  trust  deed  securing  the  bonds,  no  definite 
information  was  possessed  by  the  commercial  w^orld 
(Transcript,  page  20,  paragraph  6).  All  that  can 
be  said  of  their  actual  worth  is  disclosed  in  para- 
graphs ten  (10),  eleven  (11)  and  twelve  (12)  of  the 
Agreed  Statement  of  Facts  (See  Transcript,  pages 
22  to  25)  and  the  Reports  of  the  Appraisers  (Tran- 
script, pages  29  to  43).  A  summary  of  the  facts 
regarding  the  value  of  the  bonds  and  the  properties 
covered  by  them,  set  out  in  the  Agreed  Statement 
of  Facts  and  in  the  Appraisers'  Report,  may  be 
stated  as  follows : 

The  mortgage  trust  deed  covered  all  the  prop- 
erties of  the  Bankrupt  save  personal  property  other 
than  stock  in  the  subsidiary  corporation  in  which 
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title  to  the  Graham  Island  properties  was  vested. 
Eliminating  from  the  appraisers  report  of  Jan- 
uary, 10,  1912  (Transcript,  page  35)  all  of  the  items 
of  personal  property  except  the  corporate  stock 
above  mentioned,  it  appears  that  the  quick  sale  for 
cash  value  of  the  assets  covered  by  the  mortgage 
was  Three  Hundred  Sixty-six  Thousand  Thirty-five 
($366,035)  Dollars.  As  a  going  concern,  the  ap- 
praisers estimated  that  the  steel  plant  which  they 
had  appraised  at  Ninety-nine  Thousand  Thirty-five 
($99,035)  Dollars  would  be  worth  at  least  Three 
Hundred  Ninety-nine  Thousand  Nine  Hundred 
Forty-two  ($399,942)  Dollars  (Transcript,  page 
37)  and  if  the  plant  was  a  going  con- 
cern or  a  sufficient  time  was  had  for  pro- 
motion and  negotiation  even  without  the  plant 
a  going  concern,  much  higher  prices  could  be 
secured  for  much  of  the  outlying  property  (Tran- 
script, page  43.)  Thus  it  appears  that  the 
minimum  value  of  the  assets  covered  by  the  mort- 
gage trust  deed  appraised  after  bankruptcy,  when 
the  project  was  discredited  among  buyers  was  Three 
Hundred  Sixty-six  Thousand  Thirty-five  ($366,035) 
Dollars  and,  even  at  that  date  was  worth  to  one  who 
could  properly  finance  it  a  total  minimum  of  Six 
Hundred  Sixty-six  Thousand  Nine  Hundred 
($666,900)  Dollars. 

The  pledgee  gave  due  notice  to  the  pledgor  of 
intent  to  sell  at  public  auction  (Transcript,  pages 
18   and   19).     An   auction   sale   was   conducted   in 


New  York  City  at  a  proper  place  b}^  reputable 
auctioneers  and  the  proceedings  taken  as  to  adver- 
tisement, notice  of  sale  and  sale  at  auction  were 
such  as  were  customary,  regular  and  usual  in  the 
sale  of  listed  or  known  bonds  or  securities  market- 
able in  the  City  of  New  York  (Transcript,  page 
20,  paragraph  7).  The  bonds  of  the  Bankrupt 
were  not  listed  or  marketable  securities  and  their 
value  or  the  properties  covered  by  them  was  not 
known  to  the  commercial  world  (Transcript,  page 
20,  paragraph  6).  The  advertisement  or  notice 
to  the  public  that  the  bonds  would  be  sold  at  auction 
consisted  of  a  notice  published  in  the  New  York 
Evening  Post,  of  the  evening  of  August  29th,  and 
in  the  New  York  Times  and  Wall  Street  Journal 
of  the  morning  of  November  30th.  Notices  of  the 
sale  of  the  bonds  were  also  mailed  to  the  principal 
bond  buyers,  banking  and  financial  corporations, 
firms  and  individuals  in  the  financial  district  of 
New  York  City.  The  sale  took  place  at  twelve 
o'clock,  M.,  on  August  30th,  (Transcript,  page  19, 
paragraph  5).  The  bonds  were  bid  in  by  the  pledgee 
for  the  sum  of  Twenty-five  Thousand  ($25,000) 
Dollars,  which  amount,  less  cost  of  sale  was  credited 
in  reduction  of  the  Six  Hundred  Thousand  ($600,- 
000)  Dollar  note.  Upon  the  bankruptcy  of  Western 
Steel  Corporation,  the  appellee  filed  as  an  unsecured 
creditor,  its  claim  in  the  sum  of  ap])roximately  Five 
Hundred  Seventy-five  Thousand  ($575,000)  Dollars, 
(Transcript,  page  21,  paragraph  8,  also  page  44), 


asserting  itself  also  to  be  the  absolute  owner  of  the 
T^YO  Million  ($2,000,000)  Dollars  of  bonds  of  the 
Bankrupt.  Upon  sale  of  the  assets  of  the  Bankrupt, 
the  Appellee  urged  its  right  to  bid  the  entire  Two 
Million  ($2,000,000)  Dollars  face  value  of  the  bonds 
as  the  purchase  price  of  the  properties  covered  by 
the  mortgage  trust  deed  (Transcript,  page  26,  para- 
graph 13).  The  Trustees  of  the  Bankrupt  disputed 
the  right  of  the  Appellee  to  use  the  said  bonds  in 
bidding  in  any  amount  in  excess  of  Six  Hundred 
Thousand  ($600,000)  Dollars,  the  amount  originally 
advanced  by  the  appellee.  The  Order  of  Sale  en- 
tered by  the  Referee  limited  the  use  of  the  said  bonds 
in  bidding  to  the  sum  of  Six  Hundred  and  Fifty 
Thousand  ($650,000)  Dollars  without  prejudice  to 
the  rights  of  appellee  to  later  file  its  claim  as  legal 
owner  of  the  said  bonds  to  their  full  face  value 
(Transcript,  page  26).  Upon  sale  of  the  assets  of 
the  Bankrupt,  appellee  purchased  the  property 
covered  by  the  Mortgage  Trust  Deed  for  the  sum  of 
Six  Hundred  Forty-Seven  Thousand  ($647,000) 
Dollars,  and  was  allowed  to  make  payment  of  the 
same  by  the  use  of  its  bonds  to  that  amount  (Tran- 
script, page  27) .  Thereafter  the  Trustees  filed  their 
petition  asking  for  the  cancellation  of  the  original 
Six  Hundred  Thousand  ($600,000)  Dollar  note  of 
the  Bankrupt  and  of  the  entire  issue  of  bonds  upon 
the  ground  that  the  proceedings  taken  by  the  ap- 
pellee in  the  attempted  foreclosure  of  its  pledge 
were  legally  insufficient  to  vest  the  legal  title  to  the 


collateral  in  it  free  from  its  obligation  to  hold  the 
same  as  pledgee  and  that  the  appellee,  by  the  use  of 
the  bonds  in  the  purchase  of  the  Bankrupt's  assets, 
had  received  payment  upon  the  note  in  an  amount 
equal  to  its  original  loan.  Upon  hearing  before 
the  Referee  the  Order  of  April  1,  1912,  (Transcript, 
page  8)  was  entered  directing  the  cancellation  of 
the  said  Six  Hundred  Thousand  ($600,000)  Dollar 
note  and  the  bonds.  Upon  petition  for  review  to  the 
District  Court  the  Order  of  the  Referee  was  upon 
February  27,  1913,  reversed  with  instructions  to 
allow  the  claims  as  filed  (See  Memorandum  Decision, 
Transcript,  page  64,  Order,  Transcript,  page  69). 
From  the  Order  of  the  District  Court  of  Feb- 
ruary 27,  1913,  reversing  the  Referee's  order  and 
directing  the  allowance  of  the  claims  as  filed,  this 
appeal  is  taken. 

SPECIFICATION  OF  ERRORS. 

I. 

The  court  eri-ed  in  the  entry  of  the  Order"  of 
February  27,  1913,  reversing  the  Order  of  the 
Referee  with  instructions  to  allow  the  claims  as  pre- 
sented (Assignment  of  Errors,  Transcript,  page  72), 

II. 

The  court  erred  in  the  finding  of  fact  set  out  in 
the  opinion  of  the  court  that  the  procedure  adopted 
by  Metropolitan  Trust  Company  in  the  attempted 
foreclosure   of  the  pledged  securities,   was  legally 
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sufficient  to  transfer  the  title  of  the  said  securities 
to  Metropolitan  Trust  Company  (Assignment  of 
Errors,  Transcript,  page  72). 

III. 

The  court  erred  in  the  finding  of  fact  set  out 
in  its  opinion  that  the  sale  of  the  said  securities 
took  place  in  accordance  with  the  terms  of  contract 
of  pledge.  (Assignment  of  Errors,  Transcript, 
page  72.) 

IV. 

The  court  erred  in  the  finding  of  fact  set  out  in 
its  said  opinion  that  the  sale  of  the  securities  by 
Metropolitan  Trust  Company  was  conducted  in 
the  usual  and  customary  manner  and  in  full  accord- 
ance with  the  laws  of  the  State  of  New  York  where 
the  contract  was  made.  (Assignment  of  Errors, 
Transcript,  page  72.) 

V. 

The  court  erred  in  the  finding  of  fact  set  out 
in  its  said  opinion  that  the  parties  to  the  notes  upon 
which  the  said  bonds  were  pledged  as  collateral, 
fully  understood  and  contemplated  that  in  case  of 
default  in  payment  of  the  loan,  the  bonds  would  be 
sold  just  as  they  were  afterwards  sold.  (Assign- 
ment of  Errors,  Transcript,  page  73.) 

VI. 

The  court  erred  in  its  findings  set  out  in  its  said 
opinion  that  the  inadequacy  of  price  upon  the  sale 
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of  the  said  securities  was  not  such  as  to  shock  the 
conscience  of  the  court  or  raise  the  presumption  of 
fraud.      (Assignment  of  Errors,   Transcript,   page 

73.) 

YII. 
The  court  erred  in  its  findings  of  fact  set  out 
in  its  said  opinion  that  the  method  of  advertising 
the  sale  of  the  securities  upon  foreclosure  of  the 
pledge  was  sufficient  to  sustain  the  sale  as  a  valid 
public  sale.  (Assignment  of  Errors,  Transcript, 
page  73.) 

VIII. 

The  court  erred  in  not  finding  as  a  fact  that  the 
bonds  of  the  bankrupt  were  unlisted  securities 
having  no  known  or  market  value  in  the  commercial 
world.  (Assignment  of  Errors,  Transcript,  page  73.) 

IX. 

The  court  erred  in  not  distinguishing  between 
standard,  known  or  listed  securities  and  securities 
neither  listed  nor  having  a  known  or  market  value 
in  the  commercial  world  and  in  not  finding  as  a 
fact  that  the  bonds  of  the  bankrupt  being  unlisted 
securities  and  having  no  known  or  market  value 
could  not  be  sold  at  public  sale  on  foreclosure  of 
the  pledge  except  after  the  same  had  been  advertised 
for  such  a  period  of  time  prior  to  the  sale  as  would 
enable  prospective  bidders  to  investigate  the  value 
of  the  said  bonds.  (Assignment  of  Errors,  Tran- 
script. TDaare  73.") 
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X. 

The  court  erred  in  assuming  that  the  procedure 
adopted  by  Metropolitan  Trust  Company  in  the 
attempted  foreclosure  of  the  pledge  which  procedure 
was  admitted  to  be  such  as  was  customary  in  New 
York  City  in  the  sale  on  foreclosure  of  listed, 
standard  or  marketable  securities,  was  legally  suf- 
ficient to  affect  a  valid  public  sale  and  transfer 
of  title  to  the  bonds  of  the  bankrupt,  which  were 
unlisted  securities  having  no  known  or  market  value 
in  the  commercial  world.  (Assignment  of  Errors, 
Transcript,  page  74.) 

XI. 

The  court  erred  in  the  finding  of  fact  in  its  said 
opinion  that  Metropolitan  Trust  Company  could 
become  a  purchaser  of  the  bonds  of  the  bankrupt 
at  the  sale  conducted  by  it  for  the  inadequate  sum 
of  Twenty-five  Thousand  ($25,000)  Dollars  and 
particularly  at  an  alleged  public  sale  of  which  pos- 
sible bidders  had  less  than  twenty-four  hours  notice. 
(Assignment  of  Errors,  Transcript,  page  74.) 

XII. 

The  court  erred  in  not  finding  that  the  action 
of  Metropolitan  Trust  Compan}^  in  selling  the  bonds 
of  the  Bankrupt  to  itself  for  the  sum  of  Twenty-five 
Thousand  ($25,000)  Dollars  at  an  attempted  public 
sale  held  upon  less  than  twenty-four  hours  notice 
to  the  public,  was  a  wanton  sacrifice  of  the  securities 


and  in   fraud   of   the   bankrupt.      (Assignment   of 
Errors,  Transcript,  page  74.) 

ARGUMENT. 

The  duties  and  obligations  imposed  upon  a 
jDledgee  by  the  common  law,  require  that  when  he 
proceeds  in  the  enforcement  of  the  pledge  agreement 
by  sale  of  the  collateral  he  must  give  reasonable 
notice  to  the  pledgor  specifying  the  time  and  place 
of  sale  in  order  that  the  pledgor  may  redeem,  prior 
to  the  sale,  or  at  least  be  present  to  see  that  the 
sale  is  fairly  conducted. 

31  Cyc.  873,  paragraphs  3  and  4 

The  sale  must  be  a  public  auction  after  due 
advertisement. 

Idem.  878,  paragraph  B. 

The  pledgor  may  not  purchase  at  his  own  sale. 
Idem.  879,  paragraph  B. 

These  limitations  which  the  common  law  has  im- 
posed upon  the  pledgee  as  safeguards  against  fraud 
and  unfair  treatment  of  the  pledgor,  may  be  mod- 
ified and  to  some  extent  waived  by  the  express  agree- 
ment of  the  pledgor.  Thus,  it  is  settled,  that  the 
provision  in  the  contract  of  pledge,  that  the  pledgee 
may  sell  the  collat(M'al  without  notice  to  the  pledgor 
is  valid  and  binding.  So  also  if  the  pledge  agree- 
ment provides  that  the  collateral  may  be  sold  at 
private  rather  than  public  sale,  the  stipulation  is 
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valid.  A  provision  that  the  pledgee  may  become  the 
purchaser  at  a  public  sale  if  the  sale  is  conducted  in 
strict  good  faith  and  in  accordance  with  the  terms 
of  the  contract,  is  valid. 

Good  faith,  that  is,  a  fair  and  honest  effort  to 
sell  the  collateral  for  the  highest  price  it  will  bring, 
in  order  thereby  to  wipe  out  or  so  far  as  possible 
reduce  the  pledge  indebtedness  is  required  of  the 
pledgee  by  common  law  under  the  usual  pledge 
agreement  wherein  the  pledgor  has  waived  none  of 
the  common  law  safeguards.  The  reason  for  the 
rule  is  that  the  pledgee  in  the  enforcement  of  the 
pledge  is  acting  in  part  as  Trustee  for  the  pledgor 
and  is  charged  with  a  Trustee's  obligation  to  protect 
the  interests  of  the  pledgor. 

31  Cyc.  877,  paragraph  6. 

In  the  case  at  bar  the  pledgee  was  not  merely 
Trustee  for  the  pledgor  in  the  usual  sense  and  under 
the  usual  form  of  pledge,  but  was  Trustee  for  a 
pledgor  which  had  placed  itself  entirely  in  the  power 
of  the  pledgee  by  the  waiver  of  all  of  the  common 
law  safeguards,  for  the  pledgee  in  this  case  had 
power  to  sell  without  notice  or  advertisement  at 
public  or  private  sale  and  at  the  public  sale  was 
authorized  to  become  the  purchaser.  Moreover,  in 
this  case  the  collateral  was  the  obligation  of  the 
pledgor  itself.  The  pledge  agreement  was  not  the 
usual  one  where  personal  property  or  securities 
which  are  the  obligations  of  third  parties  are 
pledged  as  collateral. 
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If  the  procedure  taken  by  the  pledgee  in  this 
case  is  upheld  as  legal  and  sufficient  to  vest  in  the 
pledgee  legal  title  to  the  bonds  discharged  of  the 
pledge  obligation  then  without  the  bonds  ever  having 
left  the  possession  of  the  pledgee  and  without  any 
new  consideration,  by  the  fiction  of  a  public  sale 
held  on  less  than  twenty-four  hours  advertisement 
to  the  public,  the  pledgee  will  have  increased  the 
obligation  which  it  holds  against  the  pledgor  from 
Six  Hundred  Thousand  ($600,000)  Dollars  to  Two 
Million  Five  Hundred  Seventy-five  Thousand 
($2,575,000)  Dollars. 

An  agreement  l^y  the  borrower  of  Six  Hundred 
Thousand  ($600,000)  Dollars  by  the  terms  of  which, 
upon  his  failure  to  pay  at  maturity,  the  amoinit  of 
his  obligation  should  forthwith  be  increased  to  Two 
Million  Five  Hundred  and  Seventy-five  Thousand 
($2,575,000)  Dollars,  would  not  be  upheld  by  any 
court  as  valid,  especially  w^here  the  borrow^er  has 
become  insolvent  and  the  rights  of  other  creditors 
are  involved.  We  believe  the  procedure  adopted 
b)''  the  pledgee  in  this  case  was  as  certain  to  reach 
that  result  as  though  the  contract  had  specifically 
provided  for  the  forfeiture  and  that  as  a  means  of 
cutting  off  he  pledgor's  equity  in  the  collateral,  the 
one  method  was  as  invalid  as  the  other  would  have 
been. 

WHERE  THE  PLEDGED  COLLATERAL  CONSISTS  OF 
AN   OBLIGATION   OF    THE   PLEDGOR   IN  A    GREATER 
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AMOUNT  AND  THE  COLLATERAL  IS  PURCHASED  BY 
THE  PLEDGEE,  HE  SHOULD  NOT  BE  ALLOWED  TO 
ENFORCE  IT  AGAINST  THE  PLEDGOR  IN  AN  AMOUNT 
GREATER  THAN  THE  ORIGINAL  PLEDGE  OBLIGATION. 

The  grave  injustice  of  allowing  a  pledgee  to 
purchase  the  obligations  of  the  pledgor  at  a  sale 
conducted  by  him  in  the  foreclosure  of  the  pledge 
and  to  enforce  the  obligations  so  purchased  to  their 
full  face  vahie,  has  led  some  courts  to  hold  that  the 
pledgee  can  in  no  event  collect  more  than  the  amount 
of  his  original  loan.  In  these  cases,  moreover,  no 
question  is  raised  as  to  the  regularit}^  of  the  steps 
taken  by  the  pledgee  in  conducting  the  sale. 

Peacock  vs.  Phillips,  93  N.  E.  415,  111.,  1910; 

Knickerhocker  Trust  Company  vs.  Penacook 
Mamifacturing  Company,  Circuit  Court, 
K  H.  1900,  100  Federal  814. 

In  the  Illinois  case  above  cited,  the  note  of  the 
pledgor  secured  by  mortgage  in  the  sum  of  Four 
Thousand  ($4,000)  Dollars  was  pledged  as  collateral 
security  for  a  loan  of  Twenty-five  Hundred  ($2,500) 
Dollars.  Upon  default  the  pledgee  sold  the  collat- 
eral to  the  defendant  Phillips,  who,  however,  pur- 
chased with  notice  of  the  terms  of  the  pledge.  The 
opinion  b}^  Cartwright,  J.  uses  this  language: 

''In  this  case  there  was  a  contract  authorizing 
the  bank  to  sell  the  Four  Thousand  ($4,000)  Dollar 
note  and  trust  deed  at  public  or  private  sale,  without 
advertising  the  same,  or  demanding  payment,  or 
giving  notice,  and  wdth  the  right  of  the  bank  to 
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purchase  at  the  sale,  if  made  at  any  broker's  board 
or  any  public  sale.  The  bank,  therefore,  might 
have  foreclosed  the  trust  deed  pledged  for  the  pay- 
ment of  its  note  of  Twenty-five  Hundred  ($2,500) 
Dollars,  and  could  not  have  had  a  decree  for  any 
more  than  the  amount  due  on  such  note,  or  it  could 
elect  to  sell  the  collateral  in  accordance  with  the 
power  given  by  the  contract.  In  case  of  foreclosure, 
the  equities  between  the  parties  would  have  for- 
bidden an  enforcement  of  the  lien  for  more  than 
the  debt  to  the  bank;  and  the  question  is  whether 
that  result  could  be  accomplished  by  selling  the 
note  and  trust  deed,  in  pursuance  of  the  agreement 
to  one  who  had  notice  of  the  facts." 

The  opinion  then  reasons  that  a  mortgage  is  not 
assignable  and  that  a  purchaser  of  the  mortgage 
takes  with  notice  of  equities  in  favor  of  the  mort- 
gagor; that  the  purchaser  here  is  in  the  same 
position  as  the  pledgee  would  have  been,  had  he 
purchased  the  note  and  mortgage.  Continuing  the 
opinion  states: 

"We  do  not  see  any  good  reason  for  saying  that 
a  mere  grant  of  power  to  sell  enabled  the  Imnk  to 
confer  a  greater  right  upon  the  purchaser  with 
full  notice  of  the  facts  and  circumstances  and  the 
extent  to  which  the  bank  could  enforce  the  obli- 
gation, than  the  bank  would  have  had  in  case  of 
foreclosure." 

The  exception  noted  at  the  end  of  the  court's 
ouinion  in  favor  of  corporate  bonds,  is  an  excep- 
tion to  the  doctrine  announced  by  the  court  that  the 
purchaser  of  a  mortgage  takes  it  with  constructive 
notice  of  equities  in  favor  of  the  mortgagor.  It 
is  not  intended  as  stating  an  exception  to  the  prin- 
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ciple  amieimced  in  the  case  that  as  between  pledgor 
and  pledgee  or  one  purchasing  with  notice,  the 
equities  in  favor  of  the  pledgor  prevent  the 
enforcement  of  the  collateral  to  an  amount 
beyond  the  principal  obligation.  The  cases  cited 
as  supporting  the  exception  in  favor  of  cor- 
porate bonds  merely  hold  that  a  bond  being 
payable  to  bearer  is  a  negotiable  instrument  and 
that  a  holder  is  not  charged  with  notice  of  equities 
in  favor  of  the  obligor. 

In  Kniekahocker  Trust  vs.  Penacook,  the  pledgee 
acting  in  good  faith  and  in  conformity  with  the 
contract  of  pledge,  sold  the  bonds  at  public  auction 
and  purchased  the  same  as  highest  bidder.  Held 
that  he  could  enforce  the  same  to  the  extent  only 
of  the  original  obligation.  The  court  uses  this 
language : 

'^The  holding  (of  the  bonds)  originally  being 
as  collateral  securit}^  is  now  by  virtue  of  the  sale. 
The  sale  was  sufficiently  within  what  was  contem- 
plated by  the  mortgage  contract  arrangement  to  be 
treated  as  valid  for  purposes  of  maintaining  this 
suit;  but  the  mortgagee  who  was  the  Trustee  and 
who  now  holds  the  bonds  under  the  sale  took  them 
with  full  notice  of  all  the  equities  and  has  no 
standing  beyond  the  amount  represented  by  the 
actual  indebtedness.  Holding  it  as  collateral  secur- 
ity and  having  taken  the  required  steps  to  that  end, 
the  trustee  may  foreclose  the  mortgage  for  the 
purpose  of  perfecting  and  realizins;  upon  his  secur- 
ity, but  the  security  cannot  extend  beyond  the  actual 
indebtedness.  There  will  be  judgment  of  fore- 
closure for  the  plaintiff,   which  foreclosure  is  for 
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the  benefit  of  the  actual  indebtedness  fi'om  the 
mortgagor  to  the  mortgagee,  and  for  the  benefit 
of  the  intervening  bond  holders  as  well." 

Contrar}^  to  the  aliove  doctrine  see 

Atlantic  Trust  Company  vs.  Woodhridge 
Canal  and  Irrigatiov  Cowpani),  Circuit 
Court,  N.  D.  Cal.,  1897,  86  Federal  975 
at  982. 

Where  the  court.  Morrow,  J.,  uses  this  language: 

"These  bonds  had  been  pledged  to  the  inter- 
veners as  security  for  certain  materials  furnished 
to  the  defendant  corporation.  I  held  that  the 
interveners  were  entitled  to  be  paid  the  amount 
pledged  on  the  bonds.  It  is  now  claimed,  however, 
that  with  respect  to  the  bonds  held  by  Buell  and 
Company,  one  of  the  Interveners,  the  full  face 
value  of  the  bonds  should  be  allowed  to  them  as  they 
were  sold  at  public  auction  in  accordance  with  the 
terms  of  the  bonds  and  were  bought  in  by  Buell 
and  Company.  Without  entering  into  a  discussion 
of  the  question,  it  ma}^  be  said  that  Buell  and 
Company,  having  bought  in  the  bonds  held  by  them 
as  pledge  securitv,  are  entitled  under  the  decision 
in  Wade  vs.  Railroad  Co.,  149  U.  S.,  327,  to  the  full 
face  value  of  the  bonds.  See  also  Farmers'  Loa)i 
and  Trust  vs.  Toledo,  54  Federal  759;  Wheel wrigJft 
vs.  U.  S.  Transportation  Co.,  56  Federal  164." 

An  examination  of  the  cases  cited  as  supporting 
the  doctrine  announced  without  discussion  in  the 
above  case,  shows  that  the  authorities  cited  do  not 
support  the  holding.  In  Wade  vs.  BaUwajj  Co., 
149  U.  S.  327,  the  bonds  were  neither  obligations  of 
the  pledgor  nor  were  they  purchased  by  the  pledgee. 

In  Farmer.^'  Loan  and  Trust  vs.  Toledo  it  is  held 
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that  the  sale  of  Two  Hundred  and  Ten  (210)  One 
Thousand  ($1,000)  Dollar  bonds  for  the  sum  of 
Twenty  Thousand  ($20,000)  Dollars  and  purchased 
by  the  pledgee  pursuant  to  the  terms  of  the  pledge, 
was  not  void  but  at  most  voidable  and  that  in  any 
event  the  question  could  not  be  raised  by  the  inter- 
veners, no  complaint,  on  account  of  the  sale  having 
been  made  by  the  pledgor.  The  question  upon  which 
the  case  is  cited  is  authority,  was  therefore,  not 
properly  before  the  court  and  was  not  passed  upon. 
(See  page  774.) 

Atlantic   Trust   Co.   vs.   Woodh ridge  also  relies 

upon 

WJ} eel w right  vs.  St.  Louis  Transportation 
Co.,  Circuit  Court  E.  D.  La.,  1893,  56 
Federal  164. 

From  the  facts  stated  in  this  case  it  is  uncer- 
tain whether  the  obligations  held  as  collateral  under 
the  pledge  were  the  bonds  of  the  pledgor,  but  it 
does  appear  that  the  bonds  were  not  purchased 
by  the  pledgee  (See  page  165).  It  is  stated  that 
the  pledge  was  made  to  the  First  National  Bank 
of  New  York,  which  appears  not  to  have  been  a 
party  to  the  suit.  The  only  discussion  in  the  court 's 
opinion  regarding  the  enforcibility  of  the  bonds  to 
their  full  extent  is  as  follows: 

''As  to  the  foreclosure  of  the  pledge,  it  seems 
to  have  been  foreclosed  in  a  manner  strictly  legal. 
The  fact  that  at  the  sale  the  bonds  brought  but  little, 
there  being  no  fraud  shown  can  not  impeach  the 
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complaint's  title.  I  think  therefore,  his  title  to  the 
Two  Hundred  and  Sixty-five  (265)  bonds  which 
he  bought  at  this  sale  was  complete." 

From  the  three  cases  last  cited  it  appears  that 
the  judgment  of  the  court  in  the  case  of  Atlantic 
Trust  Cortipmiy  vs.  Woodhridge,  respecting  the  en- 
forcibilit}^  of  the  obligation  of  the  pledgor  pur- 
chased by  the  pledgee,  is  not  sustained  by  the 
authorities  cited  and  is  not  supported  by  discussion 
of  principles  involved.  It  is  believed  that  the  weight 
of  authority  and  better  reason  is  in  favor  of  the 
rule  contended  for  by  appellants,  that  a  pledgee 
who  purchases  the  collateral  obligation  of  the 
pledgor  and  seeks  to  enforce  the  same,  should  be 
limited  in  his  recovery  to  the  amount  originally 
loaned.  The  appellees  in  this  case  have  received 
value  to  that  amount,  for  they  were  allowed  hy  the 
Referee,  to  use  the  bonds  held  by  them  to  the  extent 
of  Six  Hundred  and  Fifty  Thousand  ($650,000) 
Dollars  in  the  purchase  of  the  pro])erties  covered 
by  the  bond  issue. 

THE  PLEDGEE'S  INTENT  IN  CALLING  A  SALE  ON 
LESS  THAN  TWENTY-FOUR  HOURS  NOTICE  MUST 
HAVE  BEEN  EITHER  TO  ACQUIRE  TITLE  TO  THE  COL- 
LATERAL BY  BARE  LITERAL  COMPLIANCE  WITH  THE 
POWER  OF  SALE  OR  WANTONLY  TO  SACRIFICE  THE 
EQUITY  OF  THE  PLEDGOR. 

Where  it  is  evident  that  the  intent  of  the  pledgor 
in  selling  the  collateral  was  not  in  good  faith,  to 
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sell  in  a  manner  calculated  to  bring  the  highest 

price,  but  that  his  intention  was  to  acquire  legal 

title  to  himself  in  order  to  put  himself  in  a  stronger 

position  for  collection  purposes,  the  sale  will  not  be 

upheld  as  a  valid  sale   in  the   foreclosure  of  the 

pledge.' 

Muhlen'biirg  vs.  Tacoma,  25  Wash.,  page  36, 
64  Pacific,  925. 

Thirty  Thousand  ($30,000)  Dollars  of  warrants 
of  the-  City  of  Tacoma  were  pledged  to  Independence 
National  Bank  of  Philadelphia  as  security  for  a 
loan  of  Twenty-five  Thousand  ($25,000)  Dollars, 
on  which  all  except  Eighteen  Thousand  ($18,000) 
Dollars  had  been  paid  at  the  date  of  the  attempted 
foreclosure  of  the  pledge.  The  pledgor  had  become 
insolvent.  The  City  of  Tacoma  was  disputing  the 
validity  of  the  bond  issue  and  cases  were  pending 
in  the  Supreme  Court  of  the  State  of  Washington 
to  determine  the  validit}^  of  the  bonds.  The  pledgee 
following  strictly  the  terms  of  the  pledge  had  the 
warrants  sold  at  public  auction  and  became  the 
purchase  for  the  sum  of  Five  Thousand  ($5,000) 
Dollars.  The  President  of  the  pledgee  bank  testi- 
fied that  the  bonds  were  sold  in  accordance  with  a 
universal  practice  when  a  note  was  not  paid  to  sell 
the  securities  protecting  it  in  order  to  get  title  to 
the  property  so  that  the  bank  might  be  in  a  position 
to  handle  them  to  the  best  advantage.  From  this 
admission  and  the  circumstances  surrounding  the 
case,  the  court  found  that  the  attempted  sale  of  the 
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warrants  was  for  the  purpose  of  getting  title  to 
the  warrants  and  not  for  the  purpose  of  liquidating 
the  pledge  indebtedness.  The  court,  White,  J.,  after 
calling  attention  to  the  fact  that  the  securities  at  the 
time  of  the  attempted  sale  had  no  market  value  and 
that  their  value  could  be  ascertained  only  after 
the  litigation  testing  the  validity  of  the  bonds  had 
been  settled,  and  after  reviewing  authorities  cited 
by  the  pledgee  as  sustaining  the  sale,  uses  this 
language  (page  56)  : 

"These  are  the  cases  cited  b}^  the  appellant  to 
sustain  the  alleged  sale.  In  all  these  cases  there  was 
a  market  value  to  the  thing  sold  at  the  time  of  the 
sale  and  the  sale  was  for  the  purpose  of  liquidating 
the  debt  and  actually  realizing  on  the  security. 

"The  power  of  sale  must  be  exercised  with 
a  view  to  the  interests  of  the  pledgor  as  well  as  of 
the  pledgee.  The  unfairness  and  iuequitableness 
of  this  case  consisted  in  attempting  a  sale  when  the 
pledgee  kncAV  there  was  no  market  value  for  the 
pledge,  knew  that  he  had  to  look  to  the  pledged 
property  alone  for  pa>anent  and  knew  that  suits 
were  pending  to  ])rove  the  pledge  property  of  value 
far  in  excess  of  the  amount  of  the  debt  for  which 
they  were  pledged.  Under  such  circumstances  we 
til  ink  it  was  the  dutv  of  the  pledgee  to  refrain 
from  a  sale  of  the  pledged  security  until  it  was 
determined  whether  they  were  valid  ol^ligations  or 
not.  The  Independence  National  Bank  knew  that 
it  must  get  its  money  only  out  of  the  City  of 
Tacoma  upon  these  warrants,  and  that  nothing  could 
be  realized  from  the  insolvent  pledgor,  and  that 
sale  to  itself  would  not  add  one  dollar  towards 
the  payment  of  the  debt.  It  would  put  the  bank, 
however,  in  a   ])()siti(Mi  to  receive  almost  twice  its 
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debt,  if  by  such  sale,  it  could  obtain  title,  and  if 
the  warrants,  after  litigation  thereon,  should  prove 
to  be  valid  obligations  against  the  city.  If  the 
warrants  were  invalid,  it  would  realize  nothing ;  and 
this  would  be  true  whether  it  was  the  owner  or  not 
of  the  warrants,  and  whether  there  was  a  sale  or 
not.  There  can  be  no  pretense  that  there  was  any 
intention  of  realizing  money  by  reason  of  this  sale. 
The  Bank  had  no  purchasers  in  sight,  and  under 
the  circiunstances,  could  reasonably  expect  none. 


"The  Bank  is  in  no  way  injured  by  the  holding 
of  this  sale  invalid,  for  it  will  receive  in  any  event, 
its  entire  debt,  interest  and  expenses  and  this  is 
all  it  is  equitably  entitled  to.  Under  the  circum- 
stances there  appears  to  be  no  overpowering  equity 
preponderating  in  favor  of  the  appellant  that  would 
justify  this  court  in  placing  the  ownership  of  these 
warrants  in  his  hands  to  the  injury  of  the  other 
creditors  of  the  insolvent  German- American  Bank  " 


n 


What  is  said  in  the  Washington  case  regarding 
the  forcing  of  a  sale  when  the  pledgee  knows  the 
securities  have  no  market  value,  and  that  there 
cannot  reasonably  be  expected  to  be  anyone  to  bid 
against  him  is  peculiarly  applicable  to  this  case. 
The  Metropolitan  Trust  Company  knew  that  the 
value  of  the  bonds  and  the  extent  of  the  properties 
covered  by  the  trust  deed  which  secured  them  were 
unknown  to  the  commercial  world.  The  bonds  w^ere 
not  listed  securities  on  the  New  York  Exchange. 
They  had  no  market  or  known  value.  How  could 
the  pledgee,  in  the  exercise  of  reasonable  business 
judgment,   expect   that   a   notice   published   in   the 
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newspapers  less  than  twenty-fonr  lionrs  prior  to 
the  sale  would  invite  other  bidders,  or  if  it  did  by 
accident  come  to  the  attention  of  other  possible 
bidders,  how  could  it  be  expected  that  any  such 
possible  bidders  could,  prior  to  the  sale  and  within 
twenty-four  (24)  hours,  ascertain  the  value  of  the 
bonds?  Sold  as  they  were,  they  would  have  been 
regarded  as  so  much  waste  paper  by  any  possible 
bidder  other  than  Metropolitan  Trust  Company. 
No  reasonable  man  could  have  expected  an  adver- 
tisement of  public  sale  published  on  such  short 
notice  to  have  brought  to  the  sale  a  single  bidder. 
The  pledgee  in  this  case  did  not  expect  it.  It  did 
not  want  it.  What  it  did  want  was  to  secure  legal 
title  to  the  bonds,  thereby  diminishing  none  of  its 
security,  but  increasing  the  amount  of  the  debt 
held  by  it  against  the  pledgor  from  Six  Hundred 
Thousand  ($600,000)  Dollars  to  Two  Million  Five 
Hundred  Seventy-five  Thousand  ($2,575,000)  Dol- 
lars. To  attempt  this  by  the  fiction  of  a  public  sale 
held  on  less  than  twenty-four  hours'  notice,  where 
no  one  knew  or  could  ascertain  the  value  of  the 
securities  sold,  was  gross  fraud  upon  the  part  of 
the  pledgee  charged  with  a  trustee's  obligation  to 
protect  the  interest  of  the  ])ledgor  by  selling  the 
collateral  in  such  a  way  and  by  such  reasonable 
advertisement  as  would  return  the  highest  price. 
Actual  intent  to  defraud  there  might  not  have  been, 
but  the  procedure  adopted  amounts  to  fraud  in 
law.     True,  in  the  Washington  case  above  cited  it 
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was  admitted  by  the  President  of  the  pledgee  bank 
that  the  intent  of  the  bank  in  conducting  the  sale 
was  to  acquire  legal  title.  In  the  case  at  bar  there 
is  no  such  express  admission,  but  no  such  admis- 
sion is  necessary.  Actions  speak  louder  than  words, 
and  the  procedure  adopted  here  shows  upon  its 
face  that  the  only  purpose  of  the  pledgee  in  offer- 
ing the  bonds  for  sale  upon  twenty-four  hours' 
notice  was  to  secure  legal  title.  It  is  past  belief  that 
the  pledgee  would  have  consented  to  the  purchase 
of  the  bonds  by  a  third  party  for  any  such  inade- 
quate consideration   (114%)    as  that  which  it  bid. 

The  Washington  case  cites  and  relies  upon  the 
case  of 

Morris  d-  Whitehead  vs.  East  Side  Bailway, 
95  Federal,  page  13, 

w^here  this  language  is  used: 

"The  real  character  of  the  transaction  shows 
through  all  this  circumlocution.  The  German  Sav- 
ings &  Loan  Society  was  not  seeking  to  realize  upon 
its  securities,  but  to  effect  a  transfer  of  the  title  of 
the  bonds  held  by  it  to  Morris  &  Whitehead.  The 
sale,  if  it  can  be  so  called,  was  not  a  cash  sale,  as 
advertised,  except  as  to  the  Ten  Thousand  ($10,000) 
Dollars,  which,  when  the  amount  involved  is  con- 
sidered, appears  to  be  too  small  a  sum  to  have  oper- 
ated as  an  inducement  for  what  was  done.  The 
debt  of  the  Steels,  except  as  to  Four  Thousand 
Nine  Hundred  and  Seventy  ($4,970)  Dollars,  was 
simply  transferred  to  Morris  &  Whitehead.     I  am 
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satisfied  that  the  solvency  of  these  bankers  was  not 
an  inducement  for  the  transfer.  The  security  for 
the  debt  was  the  bond.  The  German  Savings  & 
Loan  Society  was  merely  playin<^  into  the  hands 
of  Morris  &  AVhitehead,  and  if  the  former  has  no 
j)ecuniary  share  in  the  title  derived  from  the  sale, 
yet  its  conduct  has  all  the  consequences  of  such  an 
interest  to  the  debtors  whose  property  was  sohl. 
But  whether  the  ]jledgee  may  buy  at  his  own  sale 
is  not  considered.  It  is  enough  to  defeat  the  sale 
that  it  was  contrived  between  the  seller  and  buyer 
in  order  to  get  the  pledgor's  title  at  a  sacrifice  of 
his  interest,  with  that  result.  I  am  of  the  opinion 
that  the  purchasers  of  these  bonds  are  only  entitled 
to  a  decree  for  the  amount  of  the  debts  for  which 
the  bonds  were  pledged  and  interest  and  costs; 
and  this  conclusion  is  based  upon  the  fact  that  the 
selling  to  Morris  &  Whitehead  was  prearranged 
])etween  the  parties,  that  it  was  contrived  by  them 
as  a  means  of  acquiring  the  property  pledged  and 
that  it  is  immaterial  whether  the  German  Savings 
&  Loan  Society  have  any  interest  in  the  sale  or  not. 
In  reaching  this  conclusion  we  assiune  from  the 
earning  capacity  of  the  railway,  as  shown  of  what 
appears  in  the  case,  that  the  l)onds  have  a  value 
greatly  in  excess  of  the  price  bid  for  them  at  the 
sale.  If  this  is  so,  it  is  unconscionable  that  the 
mortgagors,  or,  Avhat  is  the  same  thing,  other  cred- 
itors, shall  loose  this  excess  by  the  expedient  of  this 
sale,  while  some  Five  Thousand  ($5,000)  Dollars 
of  the  original  debt  remains  unsatisfied  in  the  hands 
of  the  purchaser  at  tlie  sale." 

The  last  cited  case  was  overruled  by  this  court 
(see  Morris  d-  Whitclicdd  rs.  Edsf  Side  Baihvay, 
104  Federal  409),  but  the  case  is  overruled  upon  the 
facts,  not  upon  th(^  law  announced.     The  decision 
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on  appeal  leaves  unaffected  the  doctrine  announced 
that  \Yhere  the  obvious  intent  of  the  pledgee  was  to 
secure  title  to  the  collateral,  and  not  in  good  faith 
to  liquidate  the  pledge  indebtedness,  the  sale  is 
invalid. 

Perkins  vs.  AppJef/afr   (Ky.  1905),  85  S.  W. 
723. 

''From  the  foregoing  facts  and  circumstances 
and  others  proven  in  the  case  it  is  evident  that 
appellant  made  no  effort  to  dispose  of  this  property 
with  a  view  to  l)enefit  the  appellees,  but  his  purpose 
was  to  obtain  the  property  for  himself  at  the  low- 
est possible  price,  regardless  of  the  interest  of  those 
whom  it  was  his  duty  to  protect.  This  is  contrary 
to  law.  It  places  a  salutary  restraint  upon  the 
])ledgee  to  secure  his  fidelity  and  good  faith,  and  he 
is  held  at  his  peril  to  deal  fairly  and  Justly  with 
the  pledgor.  (Citing  2  Kent,  576-582;  Benjamin 
on  Sales,  35;    22  Am.  &  Eng.  Enc.  885.)" 

A  SALE  WITHOUT  NOTICE  TO  THE  PUBLIC  IS  NOT 
A  PUBLIC  SALE.  THE  FAIR  CONSTRUCTION  OF  THE 
PLEDGE  AGREEMENT  IN  THIS  CASE  IS  THAT  ADVER- 
TISEMENT WAS  WAIVED  BY  THE  PLEDGOR  ONLY  IN 
CASE  OF  PRIVATE  SALE. 

The  appellee  in  this  case  cannot  rely  upon  the 
terms  of  the  contract  of  pledge  as  excusing  it  from 
making  reasonable  advertisement  of  the  public  sale. 
The  contract  recites  that  the  pledgee  may  sell  at 
})ublic  or  private  sale,  without  either  advertisement 
or  notice,  which  are  expressly  waived.  The  reason- 
able and  indeed  the  onlv  construction  of  which  this 
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clause  is  capable  is  that  the  waiver  of  advertisement 
has  reference  to  advertisement  in  case  of  a  private 
sale.  The  expression  cannot  refer  to  advertise- 
ment in  case  of  public  sale,  because  such  a  construc- 
tion would  involve  a  contradiction  in  terms.  There 
can  be  no  such  thing  as  a  public  sale  in  the  fore- 
closure of  a  pledge  without  notice  to  the  public; 
that  is,  advertisement  that  such  a  sale  will  be  held 
at  public  auction  to  which  the  public  and  probable 
purchasers  are  invited.  If  no  advertisement  of 
such  a  sale  has  been  made  it  will  be  mere  accident  if 
other  bidders  than  the  pledgee  are  present.  A  sale 
so  conducted  is  not  a  public  sale,  but  a  private  sale 
held  in  a  public  place.  The  pledgor  has  safe- 
guarded itself  against  the  possibility  of  the  pledgee 
buying  the  collateral  at  a  sale  to  which  other  bid- 
ders have  not  been  invited  by  the  pro\dsion  of  the 
pledge  agreement,  which  expressly  limits  the  right 
of  the  pledgee,  to  purchase  at  a  public  sale.  The 
contract  does  not  authorize  it  to  buy  at  private  sale. 
Having  no  right  under  the  contract  to  become  the 
purchaser  at  a  private  sale,  the  pledgee  in  this  case 
resorted  to  the  fiction  of  a  public  sale,  but  was 
careful  to  see  to  it  that  the  public  and  other  bidders 
were  not  invited  to  l)e  ])resent  by  any  reasonable 
notice  or  advertisement  calculated  to  induce  their 
attendance.  We  believe  there  is  no  case  directly 
construing  the  terms  of  a  pledge  respecting  ad- 
vertisement such  as  is  here  involved,  and  holding 
that  advertisement  of  ])ublic  sale  is  waived;    nor 
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is  there  anj^  case  which  passes  upon  the  validity  of 
a  pledge  agreement  which  in  express  terms  waives 
advertisement  in  case  of  public  sale.  We  submit 
that  the  construction  urged  by  the  appellant  is  the 
only  one  which  does  not  involve  a  conflict  in  terms 
and  which  does  not  lend  itself  to  a  harsh  and  un- 
conscionable result.  Courts  have  ever  construed 
contracts  of  pledge  in  such  a  way  as  to  safeguard 
the  interests  of  the  pledgor  and  to  prevent  the 
pledgee  from  taking  unfair  advantage  of  the 
pledgor. 

PrrJn'n.^  vs.  Applff/afc,  Circuit  Court  of  Ap- 
peals Ky.  1905',  85  S.  W.  723. 

The  pledge  agreement  in  this  case  provided  that 
a  pledgee  "had  full  power  to  sell  the  collateral  at 
any  place  in  Covington,  Kentucky,  or  elsewhere, 
at  public  or  private  sale,  on  non-performance  of  the 
above  promise,  and  at  any  time  thereafter,  and 
without  advertising  the  same  or  otherwise  giving 
us  any  notice."  The  pledgee  was  authorized  to 
l)urchase  at  a  public  sale.  The  pledgee,  upon  the 
maturity  of  the  pledge  obligation,  advertised  a  pub- 
lic sale  to  be  held  on  December  1st.  On  that  date 
it  was  continued  until  December  11th.  On  conflict- 
ing testimony  the  court  found  that  there  had  been 
no  proper  announcement  made  of  the  continuance. 
At  the  sale  held  on  December  11th,  with  no  one  pres- 
ent, the  auctioneer  sold  to  himself,  as  agent  for  the 
pledgee.     This  language  is  used: 

27 


"It  will  l)e  noted  that  the  power  of  attorney 
appended  to  each  of  the  notes  authorized  a  private 
sale  of  the  stock  without  advertisement  or  notice, 
but  by  clear  implication  precluded  the  holders  of 
the  notes  from  becoming  the  purchaser  at  such  sale 
by  expressly  providing  'That  in  case  of  public  sale, 
the  holder  may  purchase  without  being  liable  for 
more  than  the  net  proceeds  of  the  sale.'  Unques- 
tionably if  the  appellant  had  sold  the  stock  at  pri- 
vate sale  to  some  Jwna  fide  third  person  as  pur- 
chaser, the  sale  would  have  been  good  under  this 
special  contract.  But  having  elected  to  sell  at  a 
public  sale  and  holding  the  stock  as  pledgee  and 
trustee,  before  he  could  acquire  a  valid  title  by 
purchase  at  his  own  sale,  contrary  to  the  general 
rule  that  no  one  can  be  seller  and  buyer  at  the  same 
sale,  he  should  be  required  to  show  that  the  sale 
was  fairly  made  according  to  the  teiins  of  the  con- 
tract at  a  'public  sale.'  " 

The  right  of  a  pledgee  to  sell  at  public  sale 
without  advertisement  of  the  sale,  Avhere  the  con- 
tract of  pledge  authorizes  public  or  private  sale 
without  advertising  the  same,  is  necessarily  passed 
upon  and  denied  in  the  foregoing  case. 

Tennent  vs.  Union  Central  Ins^irance  Co.,  St. 
Louis  Court  of  Appeals,  Mo.  1908,  112 
8.  W.  754,  at  758. 

Where  the  pledge  agreement  authorizes  sale  "At 
any  time  oi'  place  without  notice,  at  public  or  pri- 
vate sale,"  held  that  this  did  not  excuse  advertise- 
ment, and  that  although  it  was  stipulated  that  the 
sale  might  be  made  at  any  place,  a  public  sale  must 
be  made  at  a  place  accessible  to  the  public,  and  that 
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a  purported  sale  held  in  the  offices  of  the  insurance 
company  which  was  the  pledgee  under  the  contract, 
was  not  a  public  sale.     This  language  is  used: 

"The  fact  is,  the  policy  was  sold  at  auction  by 
the  Treasurer  of  the  company,  in  the  company's 
office  at  Cincinnati,  and  no  public  notice  whatever 
was  given  of  the  intended  sale.  Now,  the  very  idea 
of  a  public  sale  involved,  of  course,  notice  thereof 
to  the  public,  to  the  end  that  the  public  shall  be 
invited  as  bidders,  and  further  that  the  sale  be  had 
in  a  pu])lic  place  to  which  the  public,  one  and  all, 
may  resort  for  the  purpose." 

The  case  further  holds  that  the  provision  au- 
thorizing sale  without  notice  refers  to  notice  to  the 
l^ledgee,  not  notice  to  the  public,  citing  other  Mis- 
souii  cases  as  sustaining  the  holding.  The  case  is 
an  authority  in  favor  of  the  appellant's  contention 
in  two  respects :  First,  it  is  an  instance  of  the  pol- 
icy of  the  courts  to  adopt  such  a  construction  of  the 
pledge  agreement  as  will  safeguard  the  interests  of 
the  pledgor,  and,  second,  it  is  an  illustration  of  the 
doctrine  that  a  pledgee  must  deal  fairly  and  hon- 
estly with  the  pledgor,  no  matter  what  may  be  the 
terms  of  the  pledge   contract.     The   expression  in 

Hiscock  vs.  Varick  Bank,  206  U.   S.  28,  51 
Law  Ed.  945,  at  page  952,  Law  Ed., 

that  "In  the  absence  of  fraud  the  pledgee  may  buy 
at  his  own  sale  held  without  notice  or  demand  or 
advertisement,  when  power  so  to  do  is  expressly 
granted  by  the  pledgor," 
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cannot  be  intended  b,y  the  court  as  passing  upon  the 
question  whether  a  waiver  of  advertisement  such  as 
is  involved  in  the  terms  of  the  pledge  in  this  case 
is  valid  as  to  a  public  as  distinguished  f'rom  a  pri- 
vate sale.  The  point  appears  not  to  have  been  urged 
in  the  case,  and  as  the  court  finds  that  upon  sale  of 
the  collateral  its  full  value  was  obtained,  and  that 
no  unfair  advantage  was  taken  of  the  pledgor,  what- 
ever may  have  been  said  by  the  court  in  reference 
to  the  validity  of  the  waivers  in  the  pledge  agree- 
ment is  dictum.  Moreover,  an  examination  of  the 
cases  cited  by  the  court  as  sustaining  the  general 
expression  above  quoted  shows  that  each  of  the 
cases  cited  concerned  the  validity  of  an  agreement  of 
the  pledgee  waiving  notice  to  the  pledgor.  In  none 
of  the  cases  was  the  validity  of  a  waiver  of  adver- 
tisement involved  or  passed  upon. 

If  the  pledge  contract  does  not  waive  advertise- 
ment in  case  of  public  sale,  or  if  it  does  waive  adver- 
tisement, but  such  waiver  is  invalid,  then  the 
pledgee  in  this  case  was  bound  to  give  reasonable 
notice  of  the  public  sale.  It  needs  no  argument  to 
convince  one  that  a  notice  published  in  the  news- 
paper less  than  twenty-four  hours  previous  to  the 
public  sale  was  not  a  sufficient  notice  where  the 
securities  offered  for  sale  are  neither  listed,  stan-. 
dard,  marketable  nor  of  a  known  value.  Such  a 
notice  was  neither  published  a  sufficient  number  of 
times  to  be  reasonably  calculated  to  be  brought  to 
the  attention  of  any  considerable  number  of  buy- 
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ers,  nor  was  it  given  a  sufficient  time  in  advance 
of  the  sale  to  enable  a  buyer  to  whose  attention  it  is 
brought  to  investigate  the  value  of  the  securities. 
Selling  the  bonds  in  this  case  upon  less  than  twenty- 
four  hours'  notice  was  absolutely  certain  to  result 
either  in  a  willful  sacrifice  of  the  securities  or  in 
the  acquisition  of  legal  title  for  a  trifling  amount 
by  the  pledgee.  It  is  inconceivable  that  the  pledgee 
in  this  case  would  have  permitted  a  third  party  to 
purchase  these  bonds  which  it  had  accepted  as  secur- 
ity for  Six  Hundred  Thousand  ($600,000)  Dollars 
for  the  insignificant  price  of  Twenty-five  Thousand 
($25,000)  Dollars,  and  it  is  inconceivable  that  if 
the  pledgee  had  actually  intended  in  good  faith  to 
get  the  highest  value  out  of  the  bonds,  it  would  have 
called  the  sale  on  less  than  twenty-four  hours' 
notice.  Its  only  purpose  and  expectation  in  con- 
ducting the  sale  as  it  did  must  have  been  to  acquire 
title  to  the  securities  at  a  small  price,  and  thereby 
strengthen  its  position  for  collection  purposes  with- 
out losing  any  of  its  security. 

THE  PLEDGEE  IN  THIS  CASE  WAS  CHARGED  WITH 
A  TRUSTEE'S  OBLIGATION  TO  GET  THE  HIGHEST  CASH 
VALUE  OUT  OF  THE  COLLATERAL.  IF  IT  FAILED  TO 
ACT  REASONABLY  AND  FAIRLY  IN  THE  CONDUCT  OF 
THE  SALE  WITH  THIS  PURPOSE  IN  VIEW,  NO  MAT- 
TER WHAT  THE  TERMS  OF  THE  PLEDGE  AGREEMENT, 
THE  SALE  IS  INVALID. 

Foot  vs.  Utah  Commercial  Bank,  54  Pacific 
104. 
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Wboi'o  certain  corporate  stocks  were  pledged  as 
securit}^  for  a  note  of  Eight  Thonsand  ($8,000) 
Dollars  nnder  an  agreement  that  the  pledgee,  on 
defanlt,  might  sell  at  jmhlic  or  private  sale,  and 
the  pledgee,  without  notice  or  advertisement  of  any 
sort,  ]n'etended  to  sell  at  auction  at  the  front  door 
of  its  hauk  the  stock  ])l(Mlged,  and  purchased  the 
same  for  an  amount  sufficient  to  discharge  the  prin- 
cipal obligation,  hut  at  less  than  one-half  of  the 
value  of  the  stock.  '^Phe  court,  in  holding  the  sale 
invalid,  uses  the  following  language: 

"No  doubt  the  terms  of  the  contract  governed 
the  rights  of  the  ])arties  as  to  the  time  and  place 
and  notice  of  sale,  and  should  be  strictly  pursued 
without  evasion  oi*  deception.  The  officers  of  the 
bank  were  empowered  to  sell  at  public  or  private 
sale.  They  choose  to  make  the  sale  public,  and  wove 
therefore  required  to  conform  to  the  rules  govern- 
ing ])ublic  sahvs  so  far  as  publicity  was  concerned. 
This  they  did  not  do.  The  power  of  sale  nnist  be 
exercis(»d  with  a  view  to  the  interest  of  the  pledgor, 
as  well  as  the  pledgee,  and  the  sale  should  not  be 
forced  for  barely  suf'ficicMit  money  to  secure  the  ]>ay- 
ment  of  the  debt  wheu  the  securities  are  known  to 
be  more  than  double  the  vahu^  of  the  debt.  The 
pledgee  in  whom  such  an  authority  to  sell  is 
vested  nmst  exercise  it  under  a  trust  fin*  the  debtors^ 
benefit,  as  well  as  his  own.  The  sale  nmst  be  fair 
and  the  contract  uuist  be  construed  benignantly  for 
the  debtors'  interest  as  well  as  that  of  the  pledgee." 
(Citing  Colebrook,  (\)llat(M-al   Securities,  Sec.  118.) 

******* 
*'It  is  evident  to  our  minds  that  in  the  manipu- 
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lation  and  conduct  of  this  sale,  and  in  the  purchase 
of  the  stock,  the  bank  did  not  exhibit  that  fair, 
benignant,  strict  good  faith  and  reasonable  degree 
of  effort  and  diligence  that  was  justly  required  in 
order  to  secure  and  protect  the  interest  of  the  party 
who  entrusted  it  with  the  power." 

The  foregoing  case  relies  upon 

Montague  vs.  Dawes,  l-t  Allen  373, 
where  the  following  language  is  used : 

"One  who  undertakes  to  execute  a  power  of 
sale  is  bound  to  the  observance  of  good  faith  and  a 
suitable  regard  for  the  interest  of  his  principal.  He 
cannot  shelter  himself  under  a  bare  literal  compli- 
ance with  the  conditions  imposed  by  the  terms  of 
the  power.  He  must  use  a  reasonable  degree  of 
effort  and  diligence  to  secure  and  protect  the  in- 
terest of  the  party  who  entrusted  him  with  the 
power.  A  stranger  to  the  proceedings,  finding  them 
all  correct  in  form  and  purchasing  in  good  faith, 
mav  not  be  affected  by  his  unfaithfulness,  but 
whenever  his  proceedino's  can  be  set  aside  without 
injustice  to  innocent  third  parties,  it  will  be  done 
upon  proof  that  thev  have  been  conducted  in  dis- 
i^egard  of  the  rights  of  the  donor  of  the  power. 
When  a  party  who  is  entrusted  with  a  power  to  sell 
attempts  also  to  become  the  purchaser  he  will  be 
held  to  the  strictest  good  faith  and  the  utmost  dili- 
gence, for  the  protection  of  the  rights  of  his  prin- 
cipal. If  he  fail  in  either  he  ought  not  to  be  per- 
mitted thereby  to  acquire  any  irrevocable  rights 
which  he  can  set  up  against  a  party  Avhose  interest 
he  has  sacrificed." 

Laclede  National  Bank  vs.  Richardson,  Mo. 
1900,  56  S.  W.  1117. 
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Where  notes  of  the  face  value  of  Forty  Thou- 
sand ($40,000)  Dollars  were  pledged  to  secure  a 
loan  of  Twenty  Thousand  ($20,000)  Dollars,  which 
at  the  time  of  the  attempted  foreclosure  of  the 
l^ledge  had  been  reduced  to  Five  Thousand  ($5,000) 
Dollars.  The  pledge  agreement  provided  that  the 
pledgee  might  at  public  or  private  sale,  or  other- 
wise at  its  option,  without  notice,  and  should  have 
the  right  at  any  such  sale  to  purchase  the  pledged 
property.  Notice  of  the  sale  was  given  to  the 
pledgor  and  advertisement  thereof  made  in  a  daily 
newspaper  on  the  15th,  16th,  17th  and  18th  days 
of  February.  The  sale  took  place  at  eleven  o'clock 
on  February  19th.  The  sale  was  advertised  to  take 
place  at  the  front  door  of  the  court  house.  The 
weather  being  disagreeable,  those  present  repaired 
inside  the  glass  storm  doors  of  the  entrance.  The 
collaterals  were  bid  in  by  the  bank  for  the  sum  of 
Eight  Thousand  Eight  Hundred  and  Twenty-five 
($8,825)  Dollars.  There  were  three  or  four  bidders 
at  the  sale.  The  collaterals  were  sold  for  about  one- 
fifth  of  their  actual  value.  In  holding  the  sale 
invalid  the  court  uses  this  language : 

''Neither  did  the  bank  exercise  a  sound  discre- 
tion in  selling  the  securities  when  only  three  or 
four  bidders  were  present  and  the  weather  so  in- 
clement that  the  iiarties  in  attendance  were  com- 
pelled to  retire  within  the  f^^lazed  storm  doors  of  the 
court  house,  and  there,  out  of  public  view,  sell  notes 
and  mortgages  having  a  face  value  of  Forty  Thou- 
sand   ($40,000)    Dollars   and   upward  to   itself   for 
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about  oiie-fiftli  of  the  actual  value  of  such  securities, 
a  sum  so  grossly  inadequate  that  the  mere  statement 
shows  there  must  have  been  some  mismanagement 
on  the  part  of  the  pledgee.  While  it  is  true  as  a 
general  rule  that  such  sales  will  not  be  set  aside  for 
mere  inadequacy  of  price,  providing  proper  dili- 
gence was  used  by  the  Trustee  in  selling,  yet  where, 
as  in  this  case,  the  weather  was  so  inclement  that 
those  present  were  compelled  to  Avithdraw  inside 
the  storm  doors  of  the  court  house,  the  bidders  so 
few  and  the  sum  offered  so  low,  the  bank,  in  the 
exercise  of  a  sound  discretion,  should  have  ad- 
journed the  sale  until  such  time  as  the  same  could 
have  been  made  under  more  favorable  circum- 
stances. Having  failed  to  do  so,  the  sale  might  for 
that  reason  have  been  set  aside.  In  discussing  the 
duty  of  the  Trustee  in  adjourning  a  sale  where  there 
were  only  a  few  bidders  and  the  sum  offered  inade- 
quate to  the  value  of  the  property.  Perry,  Trusts, 
4th  Ed.,  Sec.  602,  savs:  'If  an  adjournment  of  the 
sale  is  not  prohibited  bv  the  ])ower,  the  donee  of 
the  power  may  adjourn  the  sale  to  another  time. 
Such  power  is  implied.  Of  coui'se,  it  is  a  discre- 
tionary power.  It  must  be  exercised  in  good  faith. 
It  may  be  the  cleai-  duty  of  the  Trustee  to  adjourn 
the  sale,  and  an  evidence  of  bad  faith  not  to  ad- 
journ it,  as  if  there  are  few  or  no  purchasers,  and 
the  bids  are  verv  low  and  inadequate  to  the  value 
of  the  property^'  Having  power  under  the  exercise 
of  a  sound  discretion,  it  was  the  clear  duty  of  the 
bank  to  adjourn  the  sale  in  order  to  prevent  a  sacri- 
fice of  the  securities  and  obtain  a  fair  price  there- 
for. (See  Jones,  Mort^'ap-es,  2nd  Ed.,  Sec.  1873.) 
The  trust  relation  occupied  by  the  bank  toward  the 
pledgor  made  it  encumbent  upon  the  former  to  ob- 
tain the  best  possible  price  and  to  use  every 
reasonable    means    to    obtain    the    full    value    of 
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the  pledged  iDroperty.  The  conditions  of  the 
weather  and  the  absence  of  any  considera- 
ble number  of  bidders  rendered  an  adjonrn- 
ment  necessary  in  order  to  prevent  a  sacrifice 
of  the  securities.  In  view  of  the  character  of  the 
securities  sold  consisting  of  numerous  notes,  secured 
by  sundry  deeds  of  trust  on  different  lots  of  land, 
we  do  not  think  the  bank  exercised  a  proper  discre- 
tion in  selling  on  four  days'  notice.  The  notice 
given  was  wholly  inadequate  to  enable  prospective 
buyers  to  investigate  into  the  value  of  the  securities 
offered.  In  the  sale  of  the  collaterals  in  question 
the  amount  to  be  realized  therefrom,  is  governed  to 
a  great  extent  at  least  by  the  value  of  the  property 
embraced  in  the  deeds  of  trust  securing  the  same. 
Consequently,  time  and  opportunity  should  have 
been  given  for  an  examination  of  the  notes  and 
property  covered  by  the  deeds  of  trust  securing  the 
same.  It  Avas  expecting  too  much  within  the  four 
days  given  to  examine  all  these  matters;  and  it  cer- 
tainly cannot  be  claimed  any  prudent  person  would 
have  sold  similar  securities  on  such  short  notice, 
owned  absolutely  by  himself. '^ 

The  above  case  is  cited  and  quoted  with  approval 
by  Jones  on  Pledges  and  Collateral  Securities,  page 
682,  Sec.  635a,  where  this  language  is  used: 

''Even  in  case  the  ]:)ower  of  sAle  provides  that 
the  pledgee  may  purchase  at  the  sale,  this  will  be 
held  invalid  if  the  sale  was  not  advertised  and  was 
conducted  without  regard  for  the  pledgor's  inter- 
est." 

Clark  vs.  Simmons,  Massachusetts  1890,   23 
N.  E.  108. 

Where,    upon    foreclosure    of    mortgage    under 
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po^Ye^  of  sale,  the  mortgagee  purchased  the  prop- 
erty for  at  least  Two  Hundred  ($200.00)  Dollars 
less  than  its  fair  value,  the  court  (Knowlton,  J.), 
in  holding  the  sale  invalid,  used  the  following  lan- 
guage : 

"It  has  repeatedl,y  been  held  in  this  common- 
Avealth  and  elsewhere  that  a  mortgagee  who  attempts 
to  execute  a  power  of  sale  contained  in  the  mortgage 
is  bound  to  exercise  good  faith,  and  to  use  reason- 
able diligence  to  protect  the  rights  and  interests  of 
the  mortgagor  under  the, contract.  (Citing  cases.) 
If  he  fails  to  do  his  dutv  in  this  respect,  a  mere  lit- 
eral com]:)liance  with  the  terms  of  the  power  will 
not  render  the  sale  valid  against  the  mortgagor  in 
favor  of  one  charged  with  knowledge  of  the  delin- 
quency, although  it  may  be  sufficient  if  the  pur- 
chaser is  a  stranger  who  buys  in  good  faith.  In 
determining  whether  in  a  particular  case  a  mort- 
gagee has  acted  in  good  faith,  and  with  a  due  regard 
for  the  interests  of  the  mortgagor,  the  nature  of  his 
authority  must  be  considered.  He  has  a  right,  after 
giving  the  prescribed  notices,  to  have  the  mortgaged 
property  sold  at  auction  for  the  payment  of  his  debt. 
It  is  his  duty  for  the  benefit  of  the  mortgagor  whom 
he  represents  to  so  act  in  the  execution  of  the  power 
as  to  obtain  for  the  property  as  large  a  price  as 
possible.  Ordinarily  the  parties  stipulate  in  the 
mortgage  what  kind  of  notices  of  the  sale  shall  be 
given,  and  ordinarily  a  mortgaoree  is  not  required 
to  give  a  notice  of  a  different  kind.  So  far  as  the 
mortarage  leaves  him  a  power  of  selection  of  meth- 
ods of  giving  notice  and  making  the  sale,  he  is  to 
act  reasonablv  and  exercise  a  sound  discretion.  The 
contract  imi^lies  that,  upon  notice  prescribed,  an 
auction  sale  can  be  had;  that  is,  that  bidders  will 
be  attracted,  so  that  the  property  can  be  sold.     A 
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sale  at  auction  necessarily  involves  the  presence  of 
one  or  more  persons  who  are  willing  to  buy.  If  the 
notices  given  fail  to  bring  such,  a  power  to  sell  at 
auction  cannot  be  executed.  If  the  mortgagee  is 
not  authorized  to  purchase  and  no  bidders  are  pres- 
ent, it  is  quite  obvious  that  no  sale  can  be  made. 
And  if  the  only  person  who  will  buy  at  all  will  offer 
only  a  small  part  of  the  well  known  value  of  the 
property,  the  conditions  which  under  the  contract 
ai'e  impliedly  essential  to  the  execution  of  the  power 
are  wanting,  and  it  is  the  duty  of  the  mortgagee 
either  to  abandon  his  attempt  to  sell  or  to  adjourn 
the  sale  until  he  can  obtain  the  presence  of  bidders. 
Good  faith  and  a  reasonable  regard  for  the  interest 
of  the  mortgagor  Avill  not  permit  him  to  make  a  sale 
when  no  one  will  offer  him  a  price  which  an  owner 
could  reasonably  think  of  accepting,  if  he  were 
obliged  to  sell  the  property  at  a  day's  notice  for 
what  it  would  bring.  In  such  a  case,  where  the 
notices  given  have  failed  to  accomplish  the  purpose 
which  the  contract  contemplated  that  they  would 
accomplish,  it  is  the  duty  of  the  mortgagee,  if  he 
would  make  a  sale  properly,  to  represent  not  only 
his  own  right  to  have  the  estate  sold  for  his  benefit, 
but  also  the  right  of  the  mortgagors  to  have  an 
auction  sale  such  as  both  parties  must  be  presumed 
to  have  contemplated  by  their  contract,  and  to  get 
for  the  property  as  much  as  it  can  reasonably  be 
made  to  bring.  Under  such  circumstances  he  should 
do  what  a  reasonable  man  would  be  expected  to  do 
to  accomplish  that  result.  A  failure  to  do  that 
woidd  be  evidence  of  a  want  of  good  faith;  and  such 
a  neglect  without  an  active  purpose  to  defraud 
would  invalidate  the  sale  unless  it  was  made  to  a 
stranger  who  bought  in  good  faith." 

Hagen  vs.   Contiiicrifal  National  BanTc,  Mo. 
1904,  81  S.  W.  177. 

The  pledge  agreement  provided  that  the  shares 
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of  stock  pledged  as  collateral  might  be  sold  by  the 
pledgee  at  public  or  private  sale,  with  or  without 
notice,  at  such  place  and  on  such  terms  as  the 
pledgee  might  deem  best,  with  the  right  to  pur- 
chase at  any  such  sale.  The  bank  without  notice  or 
advertisement  attempted  to  sell  the  stock  on  the 
Merchant's  Exchange  and  became  the  purchaser  for 
the  sum  of  Five  Thousand  ($5,000)  Dollars.  The 
stock  a])pears  to  have  been  worth  approximately 
Thirty  Thousand  ($30,000)  Dollars.  In  holding 
the  sale  invalid  the  court  uses  this  language: 

"In  view  of  these  .just  and  well  settled  princi- 
ples of  equity,  it  must  be  held  that  under  the  power 
given  the  bank,  (the  defendants  in  this  case,  to  sell 
at  public  or  private  sale,  with  or  without  notice,  it 
still  remained  its  dut}^  to  make  the  sale  fairly  and 
with  a  view  to  make  the  securities  sell  to  the  advan- 
tage of  the  pledgor,  the  plaintiff  herein,  as  well  as 
its  own  interest.  This  trust,  broad  and  ample  as  it 
was,  was  not  intended  as  a  power  of  attorney  to  go 
through  a  meaningless  form  by  which  plaintiff's 
stock  was  to  be  sacrificed  without  any  regard  to 
fairness. ' ' 


"It  requires  little  discrimination  to  see  that  this 
was  a  more  unreasonable  and  unfair  exercise  of 
power  conferred  to  sell  at  public  sale.  It  cannot  be 
doubted  that  defendant  was  attempting  to  make 
what  it  considered  would  be  a  compliance  with  the 
power  to  sell  at  public  sale,  and  it  seems  to  us  that 
no  one  can  fail  to  condemn  it  as  inequitable  and 
unjust  to  plaintiff  and  a  ruthless  sacrifice  of  his 
stock.  Moreover,  if  the  bank  intended  to  execute 
the  power  to  sell  at  a  public  sale,  as  all  the  evidence 
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tends  to  show,  it  was  bound  to  pursue  the  methods 
ordinarily  adopted  in  making  sales,  and  such  sale 
presupposes  a  sale  at  a  public  place — a  place  to 
which  the  public  can  have  access.  Such  a  place  the 
Merchants'  Exchange,  from  which  the  public  is 
barred,  is  not. ' ' 


''The  result  was  such  as  can  always  be  antici- 
pated under  such  circumstances.  The  stock  which 
the  bank  took  as  security  for  over  Twenty  Thousand 
($20,000)  Dollars  indebtedness  sold  for  Five  Thou- 
sand ($5,000)  dollars.  The  Circuit  Court  was  clearly 
right  in  setting  aside  the  sale,  and  we  have  no  doubt 
whatever  of  the  jurisdiction  of  the  court  of  equity 
to  avoid  such  a  sale." 

Colebrook  on  Collateral  Securities,  Sec.  118. 

''Such  a  power  (power  to  sell)  given  by  contract, 
however,  so  far  as  it  enables  the  pledgee  to  extin- 
guish the  right  of  the  pledgor  to  redeem,  will,  as  in 
other  contracts  affecting  equities  of  redemption,  be 
construed  favorably  for  the  interest  of  the  pledgor 
so  far  as  it  is  consistent  with  the  rights  of  the 
pledgee.  The  power  of  sale  must  be  exercised  with 
a  view  to  the  interest  of  the  pledgor,  as  well  as 
pledgee,  and  the  sale  must  not  be  forced  for  barely 
enough  money  to  secure  the  payment  of  the  debt." 

2  Perry  on  Trust,  4th  Ed.,  Sec.  602o. 

"Trustees  and  mortgagees  in  the  execution  of 
their  power  must  use  the  utmost  good  faith  towards 
all  parties  in  interest.  This  proposition  cannot  be 
too  strongly  stated  and  enforced.  They  must  act 
impartially  foi*  every  person  who  has  any  rights  in 
the  estate." 


"They  must  use  every  effort  to  sell  the  estate 
under  every  possible  advantage  of  time,  place  and 
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publicity.  They  must  exercise  every  discretion,  so 
far  as  tliey  have  any,  in  an  intelligent  and  reason- 
able manner." 

Idem,  602x,  regarding  the  exercise  of  a  power 
of  sale  by  a  Trustee. 

''They  are  scrutinized  by  courts  with  great  care 
and  will  not  be  sustained  unless  conducted  with  all 
fairness,  regularity  and  scrupulous  integrity." 


"If  publicity  of  the  sale  is  not  given,  or  if  the 
proceedings  are  in  any  way  contrary  to  justice  or 
equity,  the  sale  will  not  be  allowed  to  stand." 

THE  INADEQUACY  OF  PRICE  IN  THIS  CASE  IS  SO 
GREAT  AS  TO  CONCLUSIVELY  PROVE  LACK  OF  GOOD 
FAITH  ON  THE  PART  OF  THE  PLEDGEE  IN  THE  CON- 
DUCT OF  THE  SALE. 

While  the  rule  is  generally  stated  that  mere  in- 
adequacy of  consideration  will  not  avoid  the  sale, 
this  must  be  taken  with  the  qualification  that  the 
inadequacy  must  be  so  great  as  to  shock  the  con- 
science of  the  court  or  indicate  a  wanton  disregard 
of  the  rights  of  the  pledgor  in  the  conducting  of 
the  sale.  That  the  inadequacy  may  be  so  gross  as 
to  raise  the  presumption  of  fraud,  is  stated  in 

Hiscock  vs.  Varick  Bank,  206  U.  S.  28,  51 
Law   Edition   945,  at   952. 

where  the  following  language  is  quoted  from  the 
opinion  of  the  lower  court,  and  approved: 

"Doubtless  the  pledgee  cannot  avail  himself  of 
his  authority,  however  unlimited,   to   sacrifice   the 
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proper! j^  wanton]}^  or  to  purchase  it  himself  at  a 
vahiation  so  inadequate  as  to  suggest  fraud." 

If  there  has  ever  occurred  a  case  where  the  in- 
adequacy of  price  paid  indicated  fraud  or  want  of 
good  faith  toward  the  pledgor  in  the  proceedings 
incident  to  the  sale,  we  believe  this  to  be  the  case. 
Here  Two  Million  ($2,000,000)  Dollar  first  mortgage 
bonds,  which  four  months  previously  the  pledgee  had 
regarded  as  of  sufficient  value  to  accept  as  security 
for  a  loan  of  Six  Hundred  Thousand  ($600,000) 
Dollars,  were  at  public  sale,  on  less  than  twenty-four 
hours'  notice  to  the  public,  bought  in  by  the 
pledgee  for  Twenty-five  Thousand  ($25,000)  Dol- 
lars, or  one  and  one-fourth  per  cent,  of  their  face 
value.  The  only  evidence  of  the  actual  value  of  the 
property  covered  by  the  bond  issue  is  the  report  of 
the  appraisers  in  bankruptcy,  from  which  it  ap- 
pears that  if  we  accept  the  minimum  value,  placed 
upon  it  by  the  appraisers  as  the  quick  sale  for  cash 
value  after  bankruptcy  had  intervened  and  the  plant 
had  ceased  to  be  a  going  concern,  the  properties 
were  worth  a  minimum  of  Three  Hundred  Sixty-six 
Thousand  Thirty-five  ($366,085)  Dollars.  While  as 
a  going  concern  in  the  hands  of  a  company  strong 
enough  to  finance  it  adequately,  the  same  properties 
were  worth  a  minimum  of  Six  Hundred  Sixty-six 
Thousand  Nine  Hundred  ($666,900)  Dollars.  This 
valuation  was  made  after  the  Western  Steel  Corpo- 
ration had  become  a  defunct  concern,  and  after  the 
project  had  become  discredited  in  the  eyes  of  the 
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public  by  the  bankruptcy  proceedings.  If  tlie  prop- 
erties were  worth  that  amomit  in  January,  1912, 
they  were  worth  at  least  that  amount  at  the  date 
of  the  attempted  sale  by  the  pledgee.  Moreover,  the 
pledgee,  who,  by  the  terms  of  the  order  of  the  sale 
in  bankruptcy  was  authorized  to  bid  the  bonds  as 
purchase  price  of  the  assets  covered  by  the  mort- 
gage trust  deed  to  the  amount  of  Six  Hundred  Fifty 
Thousand  ($650,000)  Dollars,  did  in  fact  bid 
them  to  the  extent  of  Six  Hundred  Fortj^- 
seven  Thousand  ($647,000)  Dollars.  Why  the 
pledgee  should  have  been  willing  to  bid  Twen- 
ty-five Thousand  ($25,000)  Dollars  only  of  its 
indebtedness  at  the  attempted  sale  of  the  col- 
lateral, but  was  willing  to  bid  Six  Hundred  Forty- 
seven  ($647,000)  Dollars,  seven  months  later  at  a 
sale  in  bankruptcy,  seems  to  require  explanation. 
It  may  have  been  because  the  attempted  sale  on  fore- 
closure of  the  pledge  was  held  on  less  than  twenty- 
four  hours'  notice  to  the  public,  while  the  sale  in 
bankruptcy  was  properly  advertised  and  conducted 
in  good  faith  and  the  appellee  had  reason  to  fear 
that  if  it  did  not  bid  at  least  Six  Hundred  Fort.y- 
seven  Thousand  ($647,000)  Dollars  for  the  proper- 
ties, some  other  purchaser  would  do  so. 

Fidelity    Insurance    Company    vs.    Roanoke 
Iron  Co.,  81  Federal  439, 

will  probably  be  relied  upon  by  the  appellee  as  an 
authority  contrary  to  the  position  taken  by  appel- 
lants in  this  case.     In  that  case   it  appears  that 
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twelve  of  the  One  Thousand  ($1,000)  Dollar  bonds 

of  the  Roanoke  Iron  Company  were  pledged  to  one 

Gwinner  as  security  for  a  loan  of  Five  Thousand 

($5,000)  Dollars.    The  pledge  agreement  authorized 

sale  at  public  or  private  sale  without  advertisement 

or  notice.     Whether  advertisement  was  made  does 

not  appear  from  the  opinion,  nor  does  it  appear  at 

what  price    the    pledgee    purchased    the    collateral. 

It  is  plain,  however,  that  the  sale,  such  as  it  was, 

was  made  at  the  request  of  the  Secretary  of  the 

pledgor  company.    The  only  question  involved  was, 

whether  the  pledgee  had  the  right  to  become  the 

purchaser,  and  whether,  as  such,  he  can  enforce  the 

bonds  to  their  full  amount.     The  regularity  of  the 

sale  appears  not  to  have  been  questioned.    There  is 

no  showing  as  to  the  value  of  the  bonds,  and  at 

whatever  price  they  may  have  been  purchased,  there 

is  no  intimation  in  the  opinion  that  the  bonds  at  the 

sale  did  not  bring  their  full  value. 

Atlantic    Trust    Co.    vs.    Woodh ridge    Canal 
Co.,  86  Federal  975, 

relied  upon  as  an  authority  by  the  appellee,  merely 

decides  that  where  the  pledgee  purchases  the  bonds 

of  the  pledgor  at  the  sale  held  on  foreclosure  of  the 

pledge,  it  is  entitled  to  enforce  them  to  their  full 

face  value.    No  question  was  raised  or  discussed  in 

the  case  regarding  the  regularity  of  the  sale  or  the 

adequacy  of  the  price  paid  by  the  pledgee. 

Farmers^  Loati  and  Trust  Co.  vs.  Toledo  Co.y 
54  Federal  759, 

relied  upon  by  the  appellee  as  an  authorit.y,  is  not 
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in  point.  From  the  opinion  (page  774)  it  appears 
that  the  bonds  sold  for  approximately  ten  per  cent, 
of  their  face  value.  As  to  the  actual  value  of  the 
bonds  nothing  appears  in  the  opinion  of  the  court. 
The  case  further  decides  that  any  question  as  to  the 
purchaser's  title  to  the  bonds  on  account  of  inade- 
quacy of  price  or  irregularity  in  the  sale  cannot  be 
raised  b}^  the  intervener,  Young.  It  affirmatively 
appears  on  page  773  of  the  opinion  that  the  pledgor 
has  never  controverted  or  disputed  the  bank's  title 
and  ownership  of  the  bonds. 

In  re  Me  Hens,  144  Federal  818, 

which  may  be  cited  as  an  authority  favoring  the 
appellee,  holds  that  a  pledgee,  even  after  bankruptcy 
of  the  pledgee,  may  foreclose  his  pledge  by  sale  of 
the  collateral.  Two  life  insurance  policies  were  sold 
and  bought  in  by  the  pledgee.  No  testimony  was 
offered  to  show  that  the  policies  were  actually  worth 
more  than  the  amount  bid.  (See  page  821.)  The 
regularity  of  the  sale  in  other  respects  w^as  not 
questioned.  The  court  therefore  found  no  ground 
for  setting  aside  the  sale. 

The  case  was  appealed  to  the  United  States  Su- 
preme Coui*t  and  is  reported  xuh  nomine. 

Hiscock  vs.   Yarick  Bank,  206  U.   S.  28,  51 
Law  Ed.  945, 

in  which  case  the  court  reaches  the  conclusion  that 
upon  the  sale  held  by  the  pledgee,  the  policies 
pledged  as  collateral  brought  their  full  value,  and 
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that  at  any  rate  nothing  upon  the  face  of  the  record 
justified  a  charge  of  fraud  in  the  management  of 
the  sale  on  account  of  inadequacy  of  price  received. 

Farmers^  National  Bank  vs.  Venner,  Mass. 
1906,  78  N.  E.  540, 

relied  upon  l)y  the  appellee  as  an  authority  in  its 
favor,  is  distinguishable  from  the  case  at  bar  in  the 
fact  that  the  bonds  involved  in  the  case  were  the 
obligations  of  a  third  party,  and  there  was  no  fraud 
or  irregularity  in  the  sale  other  than  the  charge  that 
"the  price  paid  for  the  bonds  was  inadequate.  It  does 
not  appear  from  the  opinion  what  price  was  received 
for  the  bonds  upon  the  sale.  It  further  appears 
that  the  defendant,  though  having  information  of 
the  sale  shortly  after  it  took  place,  took  no  steps  to 
set  the  same  aside  until  nearly  six  years  afterward. 

Cases  may  be  cited  by  the  appellee  upholding  a 
sale  of  pledged  collateral  where  the  price  for  which 
the  pledgee  purchased  the  collateral  appears  to  have 
been  inadequate,  but  all  such  cases  are  distinguish- 
able from  this  case  either  by  the  fact  that  the  col- 
lateral w^as  not  the  obligation  of  the  pledgor,  by  the 
fact  that  the  regularity  of  the  sale  could  not  be 
questioned,  or  if  questioned  was  not  subject  to  at- 
tack by  an  intervener,  or  hy  the  fact  that  no  showing 
was  made  that  the  price  paid  by  the  pledgee  was 
less  than  the  actual  value  of  the  collateral.  We 
confidently  assert  that  no  case  can  be  cited  involv- 
ing in  its  facts  all  of  the  elements  which  are  present 
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in  this  case,  namely:  A  sale  at  public  auction  of 
bonds  which  were  not  standard  or  listed  securities, 
and  which  had  no  market  value,  on  less  than  twenty- 
four  hours'  notice  to  the  public;  a  failure  to  adjourn 
the  sale  to  a  later  date  when  it  appeared  that  no 
other  bidders  were  present;  the  purchase  by  the 
pledgee  for  the  sum  of  Twenty-five  Thousand 
($25,000)  Dollars,  or  one  and  one-fourth  per  cent, 
of  their  face  value,  of  the  bond  issue,  which  w^as  the 
obligation  of  the  pledgor,  where  four  months  pre- 
viously the  pledgee  had  regarded  the  said  bond  issue 
as  sufficient  security  for  a  loan  of  Six  Hundred 
Thousand  ($600,000)  Dollars,  and  where  from  the 
only  evidence  in  the  case — the  reports  of  the  ap- 
praisers— it  appears  that  the  actual  value  of  the 
property  securing  the  bonds  was,  on  a  quick  sale  for 
cash  basis,  after  bankruptcy,  at  least  Three  Hun- 
dred Sixty-six  Thousand  ($366,000)  Dollars,  and 
that  in  the  hands  of  one  able  to  finance  the  project, 
i.  e.,  any  purchaser  other  than  a  speculator,  the 
property  was  worth  at  least  Six  Hundred  Sixty-six 
Thousand  ($666,000)  Dollars;  the  result  that  by  the 
fiction  of  a  public  sale  the  pledgee,  bound  to  a  trus- 
tee's obligation  to  protect  the  pledgor  in  the  sale, 
increased  his  demand  upon  the  pledgor  from  Six 
Hundred  Thousand  ($600,000)  Dollars  to  Two  Mill- 
ion Five  Hundred  Seventy-five  Thousand  ($2,575,- 
000)  Dollars  without  any  change  in  his  security. 

We  believe  that  plain  justice  and  ordinary  hon- 
esty on  the  part  of  the  pledgee  required  it  to  give 
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pul:>lic  notice  of  the  proposed  sale  more  than  twent}^- 
fonr  hours  in  advance  thereof,  and  in  any  event  to 
adjourn  the  sale  to  a  later  date  when  it  appeared 
that  no  other  bidders  were  present.  To  fail  in  these 
respects  was  in  violation  of  its  duty  as  a  trustee 
charged  with  protecting  the  interest  of  the  pledgor 
as  well  as  its  own  interest,  in  getting  the  highest 
price  obtainable  out  of  the  collateral,  and  betokened 
an  intent,  not  to  be  guided  by  its  duties  as  such 
trustee,  but  to  acquire  legal  title  to  the  collateral  at 
the  smallest  possible  price  to  itself,  in  total  disre- 
gard of  the  rights  of  the  pledgor,  in  order  to  put 
itself  in  a  more  advantageous  position  for  collection 
purposes. 

Such  a  harsh  and  unfair  result  reached  by  the 
methods  resorted  to  in  this  case,  we  submit,  is  con- 
trary to  elemental  principles  of  justice  and  fair  deal- 
ing among  men.  The  claims  of  appellee  as  filed  so 
far  outrank  in  amount  the  total  of  all  other  un- 
secured claims  that  unless  expunged  they  will  be 
entitled  in  dividends  to  practically  all  of  the  surplus 
funds  of  the  estate  (approximately  Ten  Thousand 
($10,000)  Dollars),  other  creditors  will  get  prac- 
tically nothing.  We  respectfully  submit  that  the 
case  should  be  reversed,  with  instructions  to  expunge 
the  claims. 

MUNN  &  BRACKETT, 
Attorneys  for  AppelJantR. 
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STATEMENT  OF  THE  CASE. 

This  is  an  appeal  from  an  order  of  the  District 
Court,  sitting  in  bankruptcy,  allowing  the  claim 
filed  by  Metropolitan  Trust  Company,  appellee, 
against  the  bankrupt  estate  of  Western  Steel  Cor- 
poration. The  Trust  Company's  claim,  allowed  by 
the  District  Court,  is  based  on  $2,000,000  of  first 


mortgage  bonds  of  the  bankrupt  and  on  a  promis- 
sory note  of  the  bankrupt  for  $600,000,  upon  which 
certain  credits  have  been  endorsed. 

The  $2,000,000  of  bonds  were  originally  held  by 
the  Trust  Company  as  collateral  to  the  $600,000 
note,  and  the  only  question  to  be  determined  on  this 
appeal  is  whether,  by  foreclosure  in  accordance 
with  the  terms  of  the  pledge,  the  Trust  Company 
terminated  the  pledge  relationship  and  acquired  a 
clear  title  to  the  bonds. 

The  facts  regarding  the  note  and  bonds,  and 
the  Trust  Company's  ownership  of  them,  are  not  in 
dispute,  and  are  as  follows : 

Facts  Regarding  Bonds. 

The  Trust  Company  loaned  the  bankrupt 
$600,000  on  the  bankrupt's  four  months'  note  for 
$600,000,  set  forth  in  the  Trust  Company's  proof  of 
claim,  taking  as  collateral  the  $2,000,000  of  first 
mortgage  bonds  now  in  controversy. 

The  pledge  agreement  (Transcript,  p.  50)  au- 
thorized the  pledgee,  on  default  in  payment  of 
the  note,  to  sell  the  collateral  at  public  or  private 
sale,  without  either  advertisement  or  notice,  which, 
by  the  terms  of  the  pledge,  were  expressly  waived. 


At  an}"  public  sale  of  the  collateral,  the  Trust  Com- 
pany was,  by  the  terms  of  the  pledge  agreement, 
entitled  to  become  a  purchaser.  The  note  fell  due 
August  1,  1911,  and  on  that  day  the  Trust  Compani/ 
notified  the  maker,  Western  Steel  Corporation,  that 
if  the  note  ivas  not  paid  on  or  'before  August  28,  the 
securities  tvotdd  he  sold  at  ptihlic  auction  on  August 
30,  and  that  the  Trust  Company  would  look  to  the 
maker  for  any  deficiency  remaining  after  the  sale. 
(Transcript,  p.  53.)  This  letter  was  duly  received, 
and  acknowledged  by  letter  of  Western  Steel  Cor- 
poration, by  its  president,  dated  August  11,  1911, 
in  which  no  objection  was  made  to  the  sale  of  the 
collateral  at  the  time  fixed,  in  case  the  note  re- 
mained unpaid.  (Transcript,  p.  54.)  The  note  was 
not  paid  and  the  collateral  bonds  were  sold  at  public 
auction  on  the  date  set  in  the  Trust  Company's  let- 
ter of  August  1st.  (Transcript,  p.  20.)  The  auction 
sale  at  which  the  bonds  were  sold  was  a  regular 
weekly  sale  of  stocks,  bonds  and  financial  securities 
generally,  admittedly  largel}^  attended  by  buyers 
of  such  securities  (Transcript,  p.  21).  It  was 
advertised  in  the  best  media  for  reaching  buyers  of 
such  securities  (Transcript,  p.  20).  Notices  of  the 
sale  were  mailed  to  the  principal  bond  buyers,  bank- 
ing and  financial  corporations,  firms  and  individuals 


in  the  financial  district  of  New  York  City  (Tran- 
script, p.  20). 

At  the  sale  the  bonds  were  purchased  in  behalf 
of  Metropolitan  Trust  Company  as  the  highest  and 
best  bidder,  for  the  sum  of  $25,000  (which  amount 
was  credited  upon  the  $600,000  note  (Transcript, 
p.  20). 

The  trustees,  while  admitting  that  the  advertis- 
ing was  in  the  proper  media,  do  not  admit  that  it 
was  sufficiently  long-continued  for  the  sale  of  mi- 
listed  securities,  but  the  only  evidence  on  the  point 
is  to  be  found  in  the  testimony  of  Brayton  Ives 
(Transcript,  p.  44),  and  of  Andrew  J.  McCormack 
(Transcript,  p.  55).  From  their  affidavits  it  ap- 
pears that  the  notice  given  was  such  as  is  usual  in 
the  sale  of  such  securities,  and  that  the  regular 
weekly  sales,  at  one  of  which  these  bonds  were  sold, 
are  sales  of  exactly  the  class  of  securities  to 
which  these  bonds  belong,  i.  e.,  unlisted  stocks  and 
bonds  which  are  not  dealt  in  on  the  New  York  Stock 
Exchange,  nor  sold  on  the  curb. 

Appellants'  statement  of  facts  relative  to  value 
and  appraisal  of  the  property  of  Western  Steel 
Coi'poration  is  erroneous,  but  as  this  involves  a 
general  lidiscussion  of  the  trustees'  third  ground  of 
objection  to  the  order  of  the  District  Court,  we  will 


take  it  up  under  our  argument  on  tliat  point  (III) 
infra. 

More  detailed  facts  regarding  the  sale  of  the 
bonds  in  New  York  will  also  be  stated  hereafter, 
under  III. 

ARGUMENT. 

The  bankruptcy  trustees  attack  the  decree  of 
the  court  below  on  the  following  grounds : 

I.  That  pledged  collateral  consisting  of  addi- 
tional obligations  of  the  pledgor,  snch  as  the 
pledgor's  corporate  bonds,  though  secured  by  mort- 
gage, cannot,  even  bij  the  most  scrupulous  observ- 
ance of  the  contract  of  pledge,  be  foreclosed  so  as 
to  transfer  to  a  purchaser,  whether  the  pledgee  or 
another  taking  with  knowledge  of  tJie  facts,  any 
title  to  the  pledged  securities. 

II.  That,  on  the  evidence  presented,  both  the 
Referee  and  the  District  Court  were  wrong  in  their 
respective  findings  that  otir  sale  of  the  bonds  in 
New  York  tvas  made  honestly,  fairly,  and  without 
fraudulent  intent,  and  that,  (a)  from  the  evidence 
of  the  notice  given,  and  (b)  from  alleged  inadequacy 
of  the  price  at  which  the  bonds  were  bid  in,  this 
court  shoidd  reverse  this  finding  in  tvhich  the 
Referee  and  the  District  Judge  both  concur,  and 


sliould  find  that  the  sale  of  the  bonds  in  Neiv  York 
was  conceived  and  carried  out  for  the  fraudulent 
purpose  of  preventing  the  public  from  bidding  upon 
the  pledged  bonds,  and  in  order,  by  a  secret  and 
colorable  sale,  to  fraudidently  increase  the  amount 
of  the  Trust  Company's  claim. 

III.  That  the  puMic  notice  tvas  unreasonably 
short  and  the  sale  therefore  invalid,  because  not  a 
public  sale. 

IV.  That  the  sale  tvas  bad  because  of  inade- 
quacy of  price. 

Without  preliminary  discussion  of  tlie  general 
features  of  the  case,  we  will  separately  consider  the 
above  four  grounds  on  which  the  appellant  trustees 
ask  this  court  to  reverse  the  decree  of  the  District 
Court. 

I. 

Concerning  appeUamts'  claim  that  pledged  col- 
lateral consisting  of  additional  obligations  of  the 
pledgor,  such  as  the  pledgor's  corporate  bonds, 
though  secured  by  mortgage,  cannot,  even  by  the 
most  scrupulous  observance  of  the  contract  of  pledge, 
be  foreclosed  so  as  to  transfer  to  a  purchaser,  whether 
the  pledgee  or  another  with  knotvledge  of  the  facts, 
any  title  to  the  pledged  sectirities. 
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To  our  minds  the  mere  clear  statement  of  this 
contention  seems  enough  to  condemn  it  as  inconsist- 
ent with  the  intention  of  the  parties  and  the  needs 
of  business.  Sustaining  the  trustees  would  amount 
to  cancelling  the  contract  between  the  parties,  with- 
out returning  the  money  which  the  lender  has  ad- 
vanced upon  the  faith  of  it. 

Contracts  of  pledge  are  usually,  as  in  the  case 
at  bar,  entered  into  in  consideration  of  a  cash  loan 
by  the  pledgee  to  the  pledgor,  and  the  loan  is  made 
in  reliance  on  the  collateral  and  on  the  pledgor's 
contract  that  the  collateral  ma}^  be  sold  and  the 
pledge  relationship  terminated  at  the  time  and  in  the 
manner  set  forth  in  the  contract  of  pledge.  Admit- 
tedly contracts  permitting  the  sale  of  pledged  securi- 
ties at  public  or  private  sale,  are  in  general  valid 
and  enforcible,  and  if  a  corporation  purchases  bonds 
of  another  corporation,  and  pledges  them  to  a  bank 
as  collateral  for  a  loan  of  less  than  their  value,  and 
upon  default,  the  bank,  in  accordance  with  the  con- 
tract of  pledge,  sells  the  collateral,  such  sale  is  valid 
and  terminates  the  relation  of  pledgor  and  pledgee, 
and  the  purchaser,  whether  the  pledgee  himself  or 
a  stranger,  acquires  an  absolute  and  indefeasible 
title  to  the  pledged  propert}^  free  of  any  right  of 
the  pledgor  to  redeem  it.    But  our  opponents  claim 
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that  if,  instead  of  xjledging  bonds  of  another  com- 
panj^,  the  pledgor  prefers  to  pledge  its  own  mort- 
gage bonds,  though  of  the  same  value  and  pledged 
for  a  loan  of  the  same  amount,  such  contract  of 
pledge  is  for  some  reason  invalid  and  unenforcible, 
and  the  pledgee  cannot  rid  himself  of  the  pledged 
collaterals. 

In  order  to  demonstrate  the  unsoundness  of  this 
suggestion  we  must  consider  what  rights  would  be 
given  such  a  pledgee  under  the  theory  advanced  in 
behalf  of  the  bankiiiptcy  trustees. 

The  trustees  do  not  claim  that  the  pledge  itself 
is  invalid,  but  admit  that  the  pledgee  should  eventu- 
ally have  the  benefit  of  the  security.  They  say,  how- 
ever, that  he  cannot  exercise  the  power  given  him  in 
the  contract  of  pledge,  to  sell  the  collateral  and  to 
become  himself  a  purchaser.  How  then  is  the 
pledgee  to  enforce  his  security?  The  trustees'  con- 
tention appears  to  be  that  ho  must  hold  the  bonds 
until  the  liquidation  of  the  pledgor  company's  as- 
sets, and  that,  in  the  meantime,  he  is  deprived  of 
his  contract  right  to  sell  the  bonds  at  public  or  pri- 
vate sale  and  to  become,  if  he  so  desires,  himself  a 
bidder  at  such  sale. 

It  is  manifestly  the  ifitention  of  both  parties  that 
in  case  of  foreclosure  of  the  pledge  the  bonds  de- 
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posited  as  collateral  shall  he  sold  as  existing  se- 
curities, and  not  that  the  mortgage  securing  the 
same  shall  he  foreclosed,  or  the  properties  covered 
hy  such  mortgage  hid  in  and  reduced  to  possession. 

The  latter  course  would  usually  be  less  favor- 
able to  the  pledgor-mortgagor  company,  and  would 
often  be  disastrous  to  it. 

It  would  also,  in  many  cases,  he  impossihle, 
since,  if  the  bonds  did  not  bear  annual  interest,  or  if 
the  interest  were  kept  paid  up,  the  mortgage  ynight 
not  he  in  default,  though  the  principal  deht,  as  secur- 
ity for  tvhich  the  bonds  were  pledged,  might  he  long 
overdue. 

The  sole  remedy  and  means  of  foreclosure  open 
to  the  pledgee  w^ould,  in  such  case,  be  by  sale  of  the 
collateral  bonds ;  and  if  that  right  were  to  be  denied, 
it  would  amount  to  a  total  denial  of  his  right  to 
realize  on  his  security. 

Appellants  may  say  that  under  their  doctrine 
the  creditor  could  at  any  time  sell  his  interest  as 
pledgee  in  the  pledged  property,  such  being,  in  one  of 
the  cases  cited  (Peacock  vs.  Phillips,  93  N.  E.  415), 
held  to  be  the  effect  of  a  sale  of  the  collateral  in 
accordance  with  the  contract  of  pledge. 
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But  who  would  purchase  a  mere  pledgee's  right 
in  bonds  pledged  for  an  overdue  debt,  if  the  bondg 
could  not  be  sold  so  as  to  convey  a  clear  title  to 
them?  The  mortgaged  property  might  depreciate 
or  the  value  of  the  bonds  fall  before  a  default  should 
occur  under  the  mortgage,  and  cumbrous  foreclosure 
proceedings  would  absorb  time  and  money  before 
anything  could  be  realized  by  such  procedure. 

Under  such  a  rule,  on  default  of  payment,  a 
pledgee  obliged  to  realize  within  a  reasonable  time 
upon  his  collateral,  would  he  forced  to  sell  his  loan 
at  a  liea,vy  sacrifice  to  some  speculator  willing  to 
hold  it  until  the  pledged  obligations  should  them- 
selves mature,  and  until  they  could  be  foreclosed. 

The  intent  of  the  parties  that  the  pledgee 
should  sell  the  only  thing  pledged,  i.  e..  the  bonds, 
and  quickly  liquidate  the  security,  would  be  utterly 
defeated  and  violated. 

Appellants  Ask  Court  to  Make  New  Contract 
for  Them. 

It  is  idle  to  ask  this  court  to  make  a  new  con- 
tract for  the  parties.  If  the  pledgee  had  a  right  to 
sell  the  bonds  at  all,  it  had  under  the  contract  a 
right  to  become  the  purchaser,  and  on  becoming  the 
purchaser  it  acquired  as  good  a  title  as  any  other 


purchaser.  That  is  the  meaning  of  the  provision 
that  "the  pledgee  may  become  a  purchaser," — not 
that  the  pledgee  may  purchase  what  it  owns  already, 
a  pledgee^s  interest,  hut  that  it  may  purchase  what 
is  offered  for  sale,  the  full  legal  title  to  the  thing 
pledged. 

If  the  pledgee  bids  at  a  public  sale  and  the 
bonds  are  knocked  down  to  him  as  the  highest 
bidder,  he  must  take  the  same  title  as  any  other 
purchaser,  for  if  he  took  as  pledgee  still,  his  rela- 
tion to  the  bonds  would,  as  we  have  seen,  remain 
unchanged,  his  right  to  become  a  purchaser  would 
prove  useless,  and  he  might  as  well  have  had  no 
sale  at  all.  The  provision  permitting  him  to  be- 
come a  bidder  is  for  the  benefit  of  the  pledgee,  to 
permit  him,  if  he  so  desires,  to  acquire  the  bonds 
at  a  price  as  high  or  higher  than  anyone  else  will 
pay  at  a  fairly  conducted  public  sale.  He  there- 
fore acquires  them  absolutely,  with  the  right  to  sell 
them  again  when  opportunity  offers,  with  no  more 
lidhility  to  account  for  the  proceeds  of  such  subse- 
quent sale  than  he  tvould  have  right  to  claim  of  the 
pledgor  an  accounting  for  his  loss,  in  case  he  hid  in 
the  hands  at  fifty,  and  was  forced  to  resell  them  at 
twenty-five. 
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To  whittle  down  this  title  to  a  mere  right  to 
enforce  the  bonds  for  the  amount  of  the  original 
debt  is  equivalent  to  disregarding  the  pledge  of  the 
bonds  and  substituting  for  them  as  security  a  mort- 
gage which  it  will  require  at  least  two  years  to  fore- 
close in  a  distant  foreign  jurisdiction.  Plainly,  the 
New  York  trust  company  would  not  have  accepted 
such  a  mortgage  as  security  for  its  four  months' 
loan.  The  consideration  for  that  loan  was  Moore's 
guarantee  of  immediate  payment  upon  maturity,  and 
a  deposit  of  collaterals  which  could  be  sold  and 
realized  upon  at  once  in  case  of  default. 

A  decision  to  the  effect  that  a  pledgee  of  cor- 
porate bonds  to  secure  a  corporate  debt  cannot 
foreclose  the  same  by  sale  of  the  bonds  in  the  same 
manner  as  a  i^ledge  of  an}^  other  bonds  or  securities 
would  simply  inhibit  the  borrowing  of  money 
upon  the  collateral  usually  most  convenient  for  a 
borrowing  corporation  to  give,  namely,  its  own 
securities. 

Appellants'  Authorities  on  This  Point. 

The  appellant  trustees,  whose  exhaustive  search 
of  the  authorities  is  evidenced  by  their  whole  brief, 
have  been  able  to  find  and  cite  only  two  cases  which 
they  claim  in  any  degree  support  their  contention  on 
this  point. 
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One  of  these  cases  {Peacock  vs.  Phillips,  93  N. 
E.  415),  though  of  very  doubtful  soundness,  ex- 
pressty  limits  the  doctrine  which  it  enunciates  to 
personal  promissory  notes,  (which  it  seems  to  pre- 
sume are  not  intended  to  he  thrown  upon  the  mar- 
ket, but  rather  to  be  held  and  collected  when  due) 
and  expressl}^  distinguishes  and  exempts  from  its 
doctrine  corporate  bonds,  saying: 

"Appellant  relies  upon  a  decision  relating  to 
collateral  of  that  kind  (corporate  bonds)  *  *  * 
Bonds  of  that  kind  are  issued  for  the  purpose  of 
raising  funds  for  the  corporation  and  are  intended 
to  be  throAvn  upon  the  market  and  to  pass  from  hand 
to  hand.  The  mortgage  or  trust  deed  secures  the 
holders  of  the  bonds,  and  they  can  be  enforced  by 
such  holders  for  the  full  face  value,  regardless  of 
equities.  To  permit  equitable  defenses  to  be  inter- 
posed would  practically  destroy  such  methods  of 
raising  money,  and  the  corporation  is  properly 
estopped  to  deny  its  liability"  (citing  authorities). 

The  Peacock  case  is  largely  based  on  an  Illinois 
statute  under  which  notes  and  mortgages  are  held 
non-assignable,  and  holds  that  a  note  and  mortgage, 
taken  as  collateral  security  for  a  smaller  note  of  the 
same  maker  and  bid  in  by  a  purchaser  having 
knowledge  of  the  facts,  cannot  be  enforced  for  a 
greater  amount  than  that  due  on  the  original  note. 

Peacock  vs.  PJiiUips  being  thus  eliminated,  the 
only  remaining  case  cited  as  supporting  appellants' 
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doctrine  is  Knickerbocker  Trust  Co.  vs.  Penacook 
Mfg.  Co.,  100  Fed.  814.  This  is  a  decision  by  Aldricli, 
District  Judge,  in  the  Circuit  Court  for  the  District 
of  New  Hampshire.  It  is  very  brief,  cites  no  authori- 
ties, and  contains  no  discussion  of  the  principles  in- 
volved, and,  standing  as  an  isolated  and  unconsid- 
ered ruling,  at  variance  with  universal  practice  and 
the  authority  of  the  higher  courts  on  a  transaction 
which  is  constantly  occurring,  seems  entitled  to  but 
little  weight. 

Authorities  Fully  Sustain  Title  of  Pledgee. 

As  against  the  solitary  decision  of  a  district 
judge  in  New  Hampshire  (a  state  famous  for  its  pe- 
culiar local  doctrines,  at  variance  with  the  weight  of 
authority  over  the  country),  we  have  the  well  estab- 
lished and  uniform  business  practice  permitting  the 
pledging  and  sale  of  bonds  issued  by  the  cor- 
poration which  pledges  them,  the  same  as  any  other 
securities,  two  decisions  of  the  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit,  several  decisions  of 
Circuit  Courts,  including  one  in  the  Ninth  Circuit, 
and  decisions  of  the  highest  courts  of  a  number  of 
the  states: 

Farmers^  Loan  &  Trust  Co.  vs.  Toledo  dc  S. 
IL  B.  Co.,  C.  C.  A.  6th  Circuit.;  54  Fed.  759. 


17 

GilchriM  Transportation  Co.  vs.  Phoenix  Ins. 
Co.,  C.  C.  A.,  6th  Circuit;  170  Fed.  279. 

Atlantic  Trust  Co.  vs.  ^^oodb ridge  Canal  & 
Irrigation  Co.  (Circuit  Court,  Noitliern 
District  of  California),  86  Fed.  975. 

Fidelity    Insurance    Company    vs.    Roanoke 
Iron  Co.,  81  Fed.  439. 
Chouteau  v.    Alien.      70  Mo.    290. 

Wheelwright  vs.  St.  Louts  N.  0.  d-  0.  C.  T. 
Co.,  56  Fed.  161. 

In  re  Woods,  52  Maryland,  520. 

Jerome   v.    McCarter,    94   U.S.    754.    24  L.Ed.    156. 
In  Farmers^  Loan  dc  Trust  Co.  vs.  Toledo  dj 

S.  II.  B.  Co.,  C.  C.  A.,  6th  Circuit,  54  Fed.  759,  the 
court,  composed  of  Jackson  and  Taft,  Circuit 
Judges,  and  Hammond,  District  Judge,  holds,  in  a 
suit  for  the  foreclosure  of  a  railway  bond  mortgage, 
that  bonds  pledged  by  the  railroad  company  as  col- 
lateral security  for  a  debt  and  put  up  at  public  sale 
and  bid  in  by  the  pledgee  on  foreclosure  of  pledge, 
should  be  allowed  in  their  full  amount,  though  bid 
in  for  a  very  small  sum,  saying: 

"The  securities  having  been  regularly  issued 
and  hypothecated  as  collateral  for  a  debt  the  com- 
pany was  authorized  to  contract,  and  thereafter  law- 
fully sold  under  the  terms  of  the  pledge  upon  proper 
notice,  *  *  *  ^ye  think  the  court  below  Avas  in 
error  in  not  allowing  the  decree  of  foreclosure  to 
go  for  the  full  amount  of  210  bonds  and  unpaid 
coupons  thereto  attached." 
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The  court  in  this  case  puts  its  decision  both  on 
the  ground  that  the  transaction  was  valid  on  its 
face,  and  that  it  was  not  open  to  attack  by  other 
creditors  of  the  company.  If,  as  appellants  con- 
tend, such  a  pledge  is  Imd  in  law  and  cannot  be 
foreclosed  by  any  procedure  so  as  to  have  the  effect 
of  increasing  the  claim  of  the  original  pledgee  and 
permitting  him  to  prove  the  bonds  as  an  independent 
indebtedness  as  against  the  issuing  company  and  its 
other  creditors,  then  the  title  of  the  bank  to  these 
bonds  would  have  been  held  still  to  be  that  of  pledgee 
only,  and  they  would  haA^e  been  allowed  in  the 
amount  of  $20,000.00  instead  of  $210,000.00.  The 
situation  was  precisely  the  same  as  in  the  case  of 
Knickerbocker  Trust  Co.  vs.  Penacook  Mfg.  Co., 
appellants'  sole  reliance,  in  which  other  creditors 
intervened  and  there  is  no  showing  that  the  fore- 
closure was  ever  contested  by  the  pledgor  companj^ 

In  Gilchrist  Transportation  Co.  vs.  Phoenix 
Ins.  Co.,  C.  C.  A.,  6th  Circuit,  170  Fed.  279.  the 
court  considers  an  objection  that  a  pledge  of  mort- 
gage bonds  to  secure  a  lesser  debt  of  the  company 
issuing  the  bonds  does  not  constitute  a  present  in- 
cumbrance under  the  mortgage,  the  appellant  con- 
tending that  the  indebtedness  could  not  be  thus  in- 
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creased    or   multiplied.      The    court,    speaking    by 
Severeus,  C.  J.,  sslys  (p.  283)  : 

''The  last  ground  taken  is  that  'the  pledge  by 
plaintiff  in  error  of  its  bonds,  in  order  to  secure 
other  obligations  than  those  evidenced  by  the  bonds 
which  the  mortgage  was  to  secure,  did  not  create  a 
present  incumbrance  under  the  bonds  and  mortgage 
and  did  not  forfeit  the  policy.'  This  contention  is 
equally  hopeless.  It  is  doubtless  true  that  a  mere 
additional  promise  b}^  a  debtor  to  pay  his  own  debt 
is  a  vain  thing.  But  not  so  if  the  additional  prom- 
ise to  pay  is  itself  secured  by  some  new  security. 
In  that  case  the  new  promise  may  be  used  as  a  link 
to  connect  the  new  security  to  the  old  debt.  How- 
ever, there  is  no  need  of  circuity.  It  is  notv  well 
settled  that  a  corporation  may  laivfiilly  issue  to  a 
creditor  its  bonds  secured'  hff  mortgage  in  pledge  for 
the  payment  of  another  of  its  obligations." 

In  Atlantic  Trust  Co.  vs.  Woodhridge  Canal  & 
Irr.  Co.  (Circuit  Court,  N.  D.  CaL),  86  Fed.  975, 
the  court,  by  Morrow,  C.  J.,  in  a  foreclosure 
action,  holds  that  bonds  pledged  to  secure  a  lesser 
obligation  of  ^  the  company  issuing  the  bonds  and 
subsequently  foreclosed  by  sale  at  public  auction, 
in  accordance  w^ith  the  terms  of  the  pledge,  and 
bought  in  by  the  pledgee,  should  be  allowed  in  their 
full  amount,  the  court  saying: 

"These  bonds  had  been  pledged  to  the  inter- 
venors  (Buell  &  Co.)  as  security  for  certain  ma- 
terials furnished  to  the  defendant  corporation.  I 
held  that  the  intervenors  w^ere  entitled  to  be  paid 
the  amount  pledged  on  the  bonds.    It  is  now  claimed, 
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liotvever,  that  icith  respect  to  the  hands  held  hy 
Buell  (&  Co.,  one  of  the  intervenors,  the  full  face 
value  of  the  hands  should  he  alloived  to  them,  as 
they  were  sold  at  public  auction,  in  accordance  tvith 
the  terms  of  the  pledge,  and  were  haiujht  in  hij  Buell 
&  Co.  "Without  entering  into  a  discussion  of  the 
question,  it  may  be  said  that  Buell  &  Co.,  having 
bought  in  the  bonds  held  by  them  as  pledge  security, 
are  entitled,  under  the  decision  of  the  Supreme 
Court  in  Wade  vs.  Railroad  Co.,  149  U.  S.  327,  13 
Sup.  Ct.  892,  to  the  full  face  value  of  the  bonds. 
See  also,  Farmers'  Loan  d;  Trust  Co.  vs.  Toledo  & 
S.  H.  R.  Co.,  4  C.  C.  A.  561,  54  Fed.  759,  774; 
Wheehvright  vs.  Transportation  Co.,  56  Fed.  164. 
Therefore,  so  far  as  the  bonds  held  by  Buell  &  Co., 
and  bought  in  by  them,  are  concerned,  they  are 
entitled  to  be  paid  their  par  value  of  $1,000  each, 
provided  the  residue  of  the  proceeds  of  sale,  after 
the  payment  of  preferential  claims,  is  sufficient  to 
pay  in  full  all  of  the  bonds  now  presented. ' ' 

Fidelity  Insurance  Co.  vs.  Roanoke  Iron  Co.,  81 
Fed.  439,  concerns  $12,000  par  value  of  bonds  of  the 
Iron  Company,  pledged  to  secure  its  note  for  $5,000. 
(See  p.  449.) 

Wheelwright  vs.  St.  Louis  N.  O.  d'  O.  C.  T.  Co., 
56  Fed.  164,  concerns  bonds  of  defendant  company, 
pledged  to  secure  the  company's  note. 

Were  it  necessary  a  distinction  might  well  be 
made  between  pledges  of  corporate  mortgage  bonds 
and  pledges  of  mere  additional  promissory  notes  of 
the  pledgor,  the  former  being  issued  and  put  upon 
the    market   for   the    very    purpose    of    circulating 
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from  hand  to  hand  and  furnishing;  a  ready  means 
of  liquidation  and  sale  of  claims  against  the  issuing 
company,  and  the  latter  being  perhaps  primarily 
intended  to  be  held  by  the  payee  until  maturity.  But 
there  is  little  necessity  for  making  this  distinction, 
since  the  question  as  to  pledges  of  additional  collat- 
eral notes  of  the  pledgee  was  early  set  at  rest  by 
the  leading  case  of  In  re  Woods,  (1879)  52  Md. 
520.  This  was  a  case  arising  in  the  winding  up 
of  the  estate  of  an  insolvent  debtor.  As  stated  by 
counsel  for  the  trustee  at  the  outset  of  the  report 
(p.  521)  :  "The  principal  question  in  this  case 
is  *  *  *  whether  a  de])tor  can  give  his  own 
notes,  not  merely  as  the  evidence  of  his  indebtedness, 
hut  as  collateral  security  for  it ;  or  whether  a  simple 
contract  creditor,  holding  notes  of  his  debtor  of 
the  face  value  of  $100,000,  for  instance,  but  upon 
which  he  has  advanced  to  his  debtor  only  $50,000, 
stands  in  any  better  position  than  if  the  notes  only 
represented  the  $50,000  on  their  face." 

The  pledged  notes  were  made  by  and  payable 
to  the  order  of  the  pledgors  and  indorsed  by  them 
to  the  pledgee  under  a  pledge  agreement  permitting 
the  pledgee  to  sell  the  securities  at  any  time,  at 
public  or  private  sale,  without  notice,  and  to  become 
a  purchaser  at  such  sale. 
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The  court  says: 

''The  contingency  of  a  sale  is  expressly  pro- 
vided for,  and  its  effects  must  have  been  within 
the  contemplation  of  the  parties  when  the  contracts 
were  made.  Are  they  then  valid  and  lawful  con- 
tracts? In  answer  to  this  question  I  must  say  I 
am  unable  to  perceive  upon  what  ground  they  can 
be  successfully  assailed.  *  *  *  But  it  is  said  the 
giving  of  these  notes  was  a  mere  increase  or  dupli- 
cation of  the  debt  due  by  the  firm  to  the  Garretts, 
and  they  cannot  be  used  or  considered  as  collateral 
security  therefor.  *  *  *  It  is  true  the  effect  of 
carr3ing  out  these  contracts  by  a  sale  of  the  notes 
was  to  increase  the  general  indehtedness  of  the  firm, 
but  it  did  not  increase  the  debt  then  due  the  Garretts 
for  Avhich  the  notes  were  pledged  as  security.  But 
this  increase  of  general  indebtedness  is  exactly 
what  the  contracts  contemplated,  and  what  the 
parties  intended  in  case  a  sale  was  made,  so  that 
the  question  comes  back  at  last  to  the  validity  of 
the  contracts  in  this  respect.  Now,  if  instead  of 
giving  these  notes,  in  the  form  in  which  they  were 
drawn,  to  the  Garretts  as  collateral  security,  the 
firm  had  placed  them  in  the  hands  of  a  broker,  for 
sale,  and  he  had  sold  them  to  the  same  parties,  and 
for  the  same  price  the  Garretts  obtained  for  them, 
and  the  firm  had  received  the  proceeds  and  applied 
them  to  this  debt,  exactly  the  same  result  would 
have  followed.  There  Avould  have  been  the  same 
increase  of  the  general  indel^tedness  of  the  firm  and 
the  same  diminution  of  the  Garrett  debt,  which 
was  effected  ))y  the  sale  under  the  contiact,  and  in 
the  case  supposed  it  will  hardly  be  contended  that 
the  purchasers  would  not  have  had  a  valid  claim 
against  the  firm  for  the  full  amount  of  the  notes. 
Such  notes  are  constantly  sold  on  the  streets  in  all 
the  large  commercial  cities  of  the  country.  *  *  * 
With  this  right  of  sale,  the  notes  became,  in  the 


23 

hands  of  tlie  Garretts,  a  valuable  and  reliable  se- 
curity for  the  debts  due  to  them  under  the  letters 
of  credit,  and  1  am  unable  to  discover  any  ground 
on  which  the  firm  or  their  other  creditois  can  im- 
peach the  transactions.  The  authoi  ities  cited  in 
support  of  opposite  conclusions,  while  differing  in 
other  respects,  appear  to  me  to  be  clearly  dis- 
tinguishable from  the  present  case  in  that  there 
is  here  an  express  power  of  sale,  which  the  parties 
intended,  if  carried  into  effect,  should  result  in  the 
consequences  which  have  followed,  and  which  has 
been  actually  executed." 


11. 

Concerning  appellants'  argument  that,  on  the 
evidence  presented,  hoth  the  Referee  and  the  Dis- 
trict Court  were  ivrong  in  their  respective  findings 
that  our  sale  of  the  bonds  in  New  York  was  made 
honestly,  fairly,  and  without  fraudident  intent,  and 
that  (a)  from  the  evidence  of  the  notice  given,  and 
(J))  from  the  alleged  inadequacy  of  the  price  at 
which  the  bonds  were  hid  in,  this  court  should  re- 
verse this  finding  in  tvhich  the  Referee  and  District 
Judge  hoth  concur,  and  should  find  that  the  sale  of 
the  bonds  in  Netv  York  was  conceived  and  carried 
out  for  the  fraudident  purpose  of  preventing  the 
public  from  bidding  upon  the  pledged  bonds,  and  in 
order,  by  a  secret  and  colorable  sale,  to  increase  the 
Western  Steel  Corporations'  indebtedness. 
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No  Issue  of  Fraud  or  Bad  Faith  Has  Been 
Raised. 

The  trustees'  objections  to  the  claims  of  Metro- 
politan Trust  Company,  though  lengthy  and  care- 
fully drawn  b}^  able  counsel  after  several  months' 
investigaticn  of  the  affairs  of  tlie  bankrupt  com- 
pany, make  no  charge  of  fraud  or  bad  faith,  and 
nowhere  impugn  the  good  faith  of  the  Trust  Com- 
pany in  foreclosing  its  lien  upon  the  pledged  col- 
lateral. (Transcript,  pp.  1  to  7.)  The  trustees 
alleged  their  legal  conclusion  that  the  notice  of  the 
sale  was  insufficient  and  that  the  price  at  which  the 
bonds  were  bid  in  was  inadequate,  but  did  not  allege 
bad  faith  on  the  part  of  the  Trust  Company.  Upon 
the  objections  coming  on  for  hearing  before  the 
Referee,  then,  there  was  no  issue  of  fraud  before 
*:he  court,  and  the  good  faith  of  the  transaction  was 
not  involved  in  the  objections  to  the  Trust  Com- 
pany's claim.  The  matter  being  submitted  upon  all 
the  evidence  now  before  this  court,  and  on  all  files 
and  records,  there  was  no  evidence  of  fraud,  col- 
lusion, or  bad  faith,  unless  that  inference  is  to  be 
drawn  fi-om  the  simple  fact  that  the  Trust  Company 
sold  the  bonds  in  accordance  with  the  universal 
usage,  upon  the  customary  notice,  and  in  conformity 
with  the  terms  of  the  contract  of  pledge. 
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Foreclosure  of  the  pledge  by  a  public  ^ sale  in 
accordance  with  contract  being  shown,  the  ])urden  of 
proof  is  on  the  trustees  in  bankrupt^  y  to  allege  and 
prove  fraud. 

Hiscock  vs.  Varick  Bank,  206  U.  S.  28;  51 
Law  Ed.  945. 

It  is  usually  held,  too,  that  a  finding  of  fact  in 

which  the  Referee  and  District  Judge  substantially 

concur  will  be  accepted  as  final  by  this  court,  and 

the  evidence  will  not  lie  reviewed. 

Smith  vs.  National  Suffolk  Bank,  127  Fed. 
286. 

Collier  on  Bankruptcy  (9th  Ed.)  p.  547. 

Naijlon  vs.  Christiansen  Harness  Mfg.  Co.  (C. 
C.  A.,  6th  Circuit),  158  Fed.  290. 

In  re  Sweeney,  168  Fed.  612. 

In  2  Lovelaud  on  Bankruptcy,  4th  Ed.,  Sec.  847, 
the  rule  is  stated  as  follows: 

"If  the  findings  of  fact  of  a  referee  and  a  judge 
are  the  same,  the  facts  will  not  usually  be  inquii'ed 
into  by  the  appellate  court." 

We  shall  discuss  under  our  next  heading  (III) 
the  sufficiency  and  reasonableness  of  the  notice 
given.  It  is  ]jlain  that  no  fraudulent  intent  can  be 
implied  from  a  notice  which  all  the  evidence  in  the 
case  shows  to  be  that  which  is  usual  and  customary. 
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The  AVestern  Steel  Corporation  and  its  proper- 
ties were  known,  but  not  thought  well  of  in  New  York 
(Transcript,  p.  23),  and  that  low  opinion  subsequent 
eA^ents  have  justified. 

The  personal  notice  from  the  Trust  Company 
to  Western  Steel  Corporation  (Transcript  p.  18)  is 
also  in  itself  sufficient  to  negative  a  fraudulent  in- 
tent on  the  part  of  the  Trust  Company  in  calling 
the  sale. 

Even  had  no  advertisement  or  public  notice 
been  given,  the  sale  would  have  been  perfectly  valid, 
since  it  occurred  at  a  regular  weekly  auction  of 
unlisted  financial  securities  (Transcript,  p.  47), 
largely  attended  by  buyers.  (Transcript,  p.  21.) 
The  character  of  these  weekly  sales  of  Adrian  H. 
Muller  &  Son  is  illustrated  in  the  cases  of  Farmers' 
National  Bank  of  Annapolis  vs.  Venner  (Supreme 
Judicial  Court  of  Massachusetts),  78  N.  E.  540,  and 
Whitr,  Bec'r,  vs.  City  of  Baliway,  16  Fed.  833.  In 
the  Venner  case  the  court  comments  on  the  fact  that 
it  was  conceded  that  these  were  proper  aucti(meers, 
and  that  their  sales  rrxnn  was  a  proper  place  for  the 
day  auction. 

In  the  Rah  raff  rase  (1882),  Muller  &  Sou  are 
I'ef erred  to  as  "the  well  known  stock  auctioneers," 
and  a  sale  at  their  regular  Wednesday  auction  of 
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stocks  and  bonds  is  confirmed.  It  is  shown,  too,  and 
not  contradicted,  that  these  are  the  sales  rooms  desig- 
nated by  the  Appellate  Division  of  the  Snpreme 
Court  of  New  York,  and  that  the  auctioneers  who 
sold  the  pledged  bonds  are  the  only  auctioneers  doing 
any  considerable  business  there.  (Transcript,  pp. 
57-58.) 

How  can  counsel  ask  the  court  to  find  fraudu- 
lent intent  from  the  mere  putting  up  of  bonds  at 
what  appears  to  be  the  principal  weekly  auction 
sales  of  such  securities,  held  in  the  metropolis  and 
financial  center  of  this  hemisphere,  and  upon  notice 
to  the  pledgor  and  to  the  prin<4pal  bond  buyers  and 
moneyed  men  of  that  financial  district  ? 

Bidding  in  of  Bonds  at  $25,000  Not  a  Fraud 
on  Pledgor. 

To  the  claim  of  the  tiiistees  that  the  bidding  in 
of  the  bonds  for  $25,000  was  a  fraud  on  Western 
Steel  Corporation,  or  was  evidence  of  fraudulent 
intent  or  bad  faith,  we  answer: 

1.  That  $25,000  Avas  a  fair  price,  and  that  there 
is  no  evidence  that  at  the  time  they  were  sold  the 
bonds  were  worth  more. 
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2.  That  even  if  they  were  worth  more,  there  is 
no  evidence  that  the  pledgee  knew  they  were  worth 
more. 

3.  That  under  the  contract  of  pledge  the  test  of 
public  sale  in  the  New  York  market  was  to  be  con- 
clusive and  final,  and  no  dut}^  was  imposed  upon 
the  pledgee  to  incur  the  expense  and  delay  incident 
to  such  an  inquiry  into  the  details  of  the  properties 
as  would  be  necessary  in  order  to  determine  the 
probable  intrinsic  value  of  the  bonds. 

1.  Record  contains  no  evidence  that  bonds  at 
time  of  sale  had  a  cash  value  in  excess  of  $25,000. 

If  it  were  a  fact  it  t\'ould  have  been  very  easy 
for  the  trustees  to  have  shown  that  people  in  New 
York,  Seattle,  British  Columbia,  or  elsewhere  stood 
ready  to  pay  more  than  $25,000  for  the  bonds,  or  to 
show  by  the  testimony  of  New  York  bankers  and 
brokers  that  by  reasonable  efforts  a  better  price 
could  have  been  obtained  for  them;  but  there  is  no 
such  testimony.  None  could  be  had.  The  only  testi- 
mony which,  it  is  even  argued  justifies  a  finding  of 
a  higher  value  for  the  bonds  is  evidence  of  the  ap- 
praisal in  bankruptcy  of  the  entire  assets  of  the 
company,  nearly  half  a  j'car  later.  There  is  no  evi- 
dence that  the  value  of  the  prpperties  (admittedly 
of  a  highly  speculative  character)  had  not  greatly 


29 

increased  since  tlie  previous  summer,  and,  in  fact, 
it  appears  from  the  appraisal  tiiat  the  principal  item 
covered  ])y  the  mortgage  was  appraised  at  33Vi% 
more  than  cost.     (Transcript,  pp.  23,  34.) 

Bearing  in  mind  that  the  appraisal  is  merely  an 
expression  of  opinion  by  men  having  no  previous 
acquaintance  with  the  properties,  who  find  them 
enormousl}^  overcapitalized  by  the  defunct  company., 
and  make  their  estimates  largely  on  an  assumption 
of  the  correctness,  of  the  bankrupt's  cruises  and 
engineering  reports  (Transcript,  pp.  29,  43),  let  us 
examine  it  in  detail. 

Taking  the  first  item,  of  the  appraisal,  ./>ow^r 
plant  and  equipynent  (Transcript,  p.  30)-,  and  com- 
paring it  with  the  first  ^item  of  the  supplemental  or 
corrected  appraisal  (Transcript,  p.  37),  it  is  seen 
that  the  greater  part  of  the  valuation  is  in  buildings, 
machinery  and  equipment,  and  that  tltr  buildings 
are  not  valued  separately  from  the  machinery  and 
equipment,  which  latter  are  not  covered  by  the  mort- 
gage securing  the  bonds.    (Transcript,  p.  22.) 

The  court  may  perhaps  take  judicial  notice  that 
the  principal  part  of  the  value  of  a  steel  rolling  mill 
plant  lies,  not  in  the  mere  wood  skeleton  buildings, 
but  in  machiner}^,  which  under  Washington  decisions 
is  personal  :y,  not  covered  by  the  mortgage. 
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Zimmermann  vs.  Bosse  (1910),  60  Washing- 
ton 556. 

Sherrick  vs.  Cotter,  28  Washington  25. 

Neuf elder  vs.  Third  Street  By.,  23  Washing- 
ton 470. 

The  only  items  in  the  Irondale  valuation  which 
can  be  determined  to  he  covered  by  the  mortgage 
are  as  follows: 

Twenty-acre  plant  site  valued  at $    10,000 

Twenty   acres   filled   tide   lands   valued   at 

(Transcript,  p.  37)  5,000 

With  a  contingent  item  for  lots  in  which 
the  bankrupt's  title  was  uncertain, 
amounting  to  (Transcript,  p.  38) 2,500 

And  other  scattered  realty  appraised  at 3,500 

Next    we    find    150    acres    in    Snohomish 

County  valued  at  1,000 

And  property  in  Skagit  County  at 1,500 

We  find  a  very  high  valuation  placed  on 
mineral  claims  in  British  Columbia, 
which  the  appraisers  value  at 25,000 

As  to  these  the  appraisers  say : '"//  tliere 
is  blocked  out  on  this  property  about 
1,500,000  tons  of  ore  and  a  probability  of 
5,000,000  tons  more,  which  would  cost  $0.70 
per  ton  at  the  tide  water,  as  ])er  report  of 
W.  Price,  M.  E.,  then  we  appraise  this 
property  at  $25,000  (Transcript,  p.  32.) 

Surely,  this  offhand  estimate,  based 
jnirely  on  hearsay  and  on  a  contingency,  is 
not  evidence  on  which  the  good  faith  of  a 
jjrevious  sale  of  bonds  can  be  impugned ! 
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Next  we  find  a  silica  prospect,  appraised 
(Transcript,  p.  33)  at  $250,  and  on 
page  41  at  1,000 

The  above  discrepancy  well  illustrates 
the  speculative  nature  of  the  properties  and 
the  uncertainty  of  any  value  which  may  be 
attributed  to  them. 

Next  w^e  find  an  iron  mine  in  Nevada. 
As  to  this  the  appraisers  say:  "In  the  ab- 
sence of  any  other  information  concerning 
this  property  other  than  one  mining  report, 
we  are  compelled  to  base  our  valuation  upon 
a  consideration  of  the  agreed  purchase 
price,  and  in  connection  therewith  the  prob- 
abilit}"  of  a  cash  sale  within  a  reasonably 
short  time."  "$'1,000  only  has  been  paid  on 
account  (Transcript,  p.  33)." 

The  appraisers  then  estimate  a  clear  title  to 

this  as  having  a  cash  value  of 25,000 

The  bankrupt  company  never  had  a 
clear  title,  however,  only  $1,000  having 
been  paid  on  the  speculation.  (Transcript, 
p.  33.)  The  original  owners  claimed  a 
vendor's  lien  thereon  in  the  sum  of  approxi- 
matel}^  $100,000,  proceedings  for  the  fore- 
closure of  which  are  now  under  way. 
(Agreed  Statement  of  Facts,  Transcript,  p. 
22.)    This  item  must  therefore  be  eliminated. 

Next  we  find  another  mineral  property 
valued  on  hearsav  (Transcript,  pp.  33, 
34,  42)  at  * 2,500 

The  next  asset,  though  many  thousands 
of  dollars  have  been  expended  upon  it,  is 
reported  as  lapsed  and  worthless.  (Tran- 
script, pp.  34,  42.) 
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Finally  we  find  certain  naked  options  upon 
nndeveloped  coal  and  timber  prop- 
erties on  one  of  the  Queen  Charlotte 
Islands,  in  British  Columbia,  valued  at 

(Transcript,  p.  34)  187,000 

And  subsequently   (Transcript,  p.  43) 
at  $200,000. 

Let  us  see  what  this  item  really  represents.  It 
is  a  seven-eighths  ownership  of  the  stock  of  a  Canad- 
ian corporation  called  Western  Coal  &  Iron  Cor- 
poration, Ltd.  This  corporation  was  not  the  owner 
of  the  lands,  but  had  a  contract  to  acquire  them  by 
option  under  escrows  in  British  Columbia.  We 
quote  from  the  agreed  statement  of  facts  (Tran- 
script, p.  23)  : 

"At  the  time  of  the  sale  of  the  securities  in 
New  York  and  of  the  bankruptcy  in  Seattle,  there 
was  due  and  payable  upon  these  lands  under  pain 
of  forfeiture  of  the  escrows,  $250,000.00,  and  there 
had  been  paid  in  the  past  approximately  $150,- 
000.00.  The  escrows  call  for  annual  payments  of 
$50,000.00,  with  six  per  cent  per  ainnmi  interest 
payable  semi-annually  upon  the  whole  deferred 
principal,  and  provide  for  absohite  foifeiture  of  all 
past  payments  and  cancellation  of  the  option  in  case 
of  twenty  days'  default  in  payment  of  principal  or 
interest.  *  *  *  (And  on  p.  24.)  The  right  of 
James  A.  Moore  and  Western  Steel  Corporation  to 
the  shares  of  stock  in  Western  Coal  &  Iron  Cor- 
poration, Ltd.,  above  described  were,  however,  at 
the  time  of  the  sale  of  the  bonds  in  New  York  City, 
and  at  the  time  of  the  bankruptcy  proceedings,  in 
litigation,  which  is  still  pending  and  undetermined. 
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''At  the  time  of  the  sale  of  the  ])onds  in  New 
York  and  also  at  the  time  of  the  bankruptcy  in 
Seattle,  the  Graham  Island  tract  was  known  to  con- 
tain timber,  and  it  was  also  supposed  to  contain  a 
deposit  of  coal.  The  latter,  however,  had  never  been 
explored,  and  its  value  was  hypothetic.  The  timber 
on  the  property,  according  to  then  available  reports, 
was  worth  a  good  share  of  the  piirchase  price  re- 
maining unpaid,'^ 

The  appraisers  say:  ^^A  great  deal  of  expen- 
sive development  work  is  reqwired  before  it  would 
be  possil)le  to  realize  on  these  coal  properties." 
(Transcript,  p.  34.) 

Here  is  a  speculative  option  in  the  most  over- 
boomed  section  of  America,  at  the  height,  or  rather 
on  the  decline  of  a  period  of  speculation  and  vast 
inflation  of  values  in  British  Columbia,  and  on  this 
only  three-eighths  of  the  purchase  price  has  been 
paid,  the  thread  of  title  being  liable  to  be  instantly 
cut  off  upon  twenty  days'  default  in  payment  of  prin- 
cipal or  interest.    (Transcript,  p.  23.) 

Is  this  the  kind  of  property  which  the  court  will 
require  one  of  our  great  banks,  upon  whose  solvency 
the  safety  and  prosperity  of  the  country  depends,  to 
bid  up  and  speculate  upon,  Avhen  all  others  in  New 
York  are  afraid  to  risk  any  money  on  it,  and  the 
company  that  has  pledged  it  is  unable  upon  thirty 
days'  notice  to  find  a  single  bidder  who  oifers  more 
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than  the  Trust  Company  bid  ?    Manifestly  it  is  more 
of  a  liability  than  an  asset. 

The  total  of  the  highest  appraised  valuations  of 
the  property  included  in  the  mortgage  (excepting 
the  buildings  at  Irondale,  Avhich  are  not  separately 
appraised),  leaving  out  of  account  these  Graham 
Island  options  and  the  Nevada  property,  upon  which 
title  had  failed,  but  including  the  Quatsino  Sound 
mining  claims  at  a  hearsay,  contingent,  and  wholly 
speculative  valuation  of  $25,000,  is  $52,000. 

As  against  this,  in  estimating  the  value  of  the 
bonds  secured  by  mortgage  upon  the  properties,  we 
must  deduct  the  probable  cost  of  foreclosure  on  these 
vast  and  scattered  holdings,  and  a  very  heavy  allow- 
ance for  depreciation,  and  for  such  underlying  liens 
as  under  the  laws  of  the  State  of  Washington  take 
precedence  of  the  mortgage  debt.  To  this  class 
belong  lahore^^s'  liens,  which,  upon  a  plant  of  the 
character  of  that  at  Irondale,  ''which  was  then,  and 
had  ever  since  its  construction,  and  for  more  than 
a  year,  been  operated  inter  mitt  enthj  and  unsuccess- 
fully" (Transcript,  p.  22),  might  well  be  expected 
to  amount  (as  in  fact  they  did)  to  between  $25,000 
and  $50,000  (Transcript,  p.  24). 

Indeed  a  purchaser  of  the  bonds  cotdd  have  no 
securiti)  that  liens  on  such  a  plant  wotdd  not  amount 
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to  $100,000  before  foreclosure  could  he  had.  The 
law  applicable  to  these  liens,  Remington  &  Bal- 
linger's  Code,  Section  1149,  is  as  follows: 

''Every  person  performing  labor  for  any  per- 
son, company  or  corporation,  in  the  operation  of  any 
railway,  canal  or  transportation  company,  or  any 
water,  mining  or  manufacturing  company,  shall  have 
a  prior  lien  on  the  franchise,  earnings,  and  on  all  the 
real  and  personal  property  of  said  person,  company 
or  corporation,  which  is  used  in  the  operating  of  its 
business,  to  the  extent  of  the  moneys  due  him  from 
such  person,  company  or  corporation,  o])erating  said 
fi'anchise  or  business,  for  labor  performed  within  six 
months  next  preceding  the  filing  of  his  claim  there- 
for, as  hereinafter  provided ;  and  no  mortgage,  deed 
of  trust  or  conveyance  shall  defeat  or  take  prece- 
dence over  said  lien."     (L.  '97,  p.  55,  Sec.  1.) 

Quatsir^o   Sound 
The  €rrahan>  j^land ^claims,  too,  were  subject  to 

a  lien  of  $2,500  (Transcript,  pp.  24,  25). 

Manifestly  the  purchase  of  these  bonds  at  $25,000 
was  a  risky  investment.  Their  purchase  at  a  higher 
price  would  have  been  still  more  risky.  The 
appraisal  furnishes  little  evidence  that  the  mort- 
gaged properties  themselves  were  salable  for  more 
than  $25,000,  and  no  evidence  that  the  bonds,  as  bonds, 
were  worth  more,  having  only  a  lien  on  the  property 
subject  to  prior  incumbrances  and  the  expense  and 
delav  of  foreclosure. 
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The  bonds  brought  all  that  could  have  been  ex- 
pected under  the  circumstances. 

At  the  sale  of  the  bonds  in  New  York  there  were 
other  bidders,  and  the  Trust  Company  was  the 
highest  and  best  bidder.  (Agreed  Statement  of 
Facts,  Transcript,  p.  20).  At  the  time  of  the  sale 
the  Western  Steel  Corporation  had  had  thirty  days' 
notice,  and  it  ma}^  be  presumed  that  among  the 
other  bidders  were  such  persons  as  it  had  been  able 
to  interest  in  the  bonds.  In  the  nature  of  things, 
on  all  the  evidence  disclosed  in  this  record,  why 
should  anyone  pay  more  for  them?  The  Graham 
Island  and  other  outljdng  assets  were  wholly  unde- 
veloped and  unproductive,  and  depended  for  their 
development  and  value  on  the  steel  plant  at  Iron- 
dale.  (Transcript,  p.  22.)  The  steel  plant  had 
never  been  operated  successfully.  We  quote  from 
the  Agreed  Statement  of  Facts  (Transcript,  pp. 
22,  23)  : 

"This  was  then  an  experimental  industry  on 
Puget  Sound,  no  other  steel  plant  being  or  having 
Ijeen  in  operation  west  of  the  Rocky  Mountains,  and 
the  suital)ility  of  the  plant's  location,  the  adequacy 
and  suitability  of  its  construction  and  equipment, 
cind  the  possil^ility  of  its  protital)le  operation  were 
then  in  doubt  and  dispute  both  in  the  commercial 
world  generally  and  in  New  York,  as  well  as  in 
Seattle  and  in  the  State  of  Washington." 
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Furthermore  the  order  of  the  District  Court 
shows  that  its  decision  upon  the  value  of  the  prop- 
erty was  rendered  in  part  upon  the  several  bids  re- 
ceived 'by  the  trustees  in  bankruptcy  for  the  various 
assets  offered  by  them  for  sale.  (Transcript,  p.  70.) 
The  agreed  statement  of  facts  shows  that  bids  other 
than  those  of  the  Metropolitan  Trust  Company 
were  receivc^d  only  on  a  trifling  portion  of 
the  property ^  (Transcript,  p.  27),  and  the  Gra- 
ham Island  asset  heing  appraised  as  the  larg- 
est item  among  the  Western  Steel  assets,  we 
may,  without  departing  from  the  record  now  before 
the  court,  state  the  fact  that,  though  the  sale  con- 
ducted by  the  appellant  trustees  in  Seattle  was  upon 
what  they  themselves  concede  to  have  been  ample 
and  sufficient  notice,  which  was  published  a  great 
number  of  times  in  numerous  newspapers  (Tran- 
script, p.  27)  at  an  expense  probably  of  upwards  of 
$1,000  (the  expense  of  publication  in  two  of  the 
five  newspapers  in  which  the  notice  was  published 
is  shown  to  have  been  about  $500),  (Transcript,  p. 
61),  yet  no  bid  hut  our  own  on  behalf  of  Metropoli- 
tan Trust  Company  was  received  upon  the  Graham 
Island  asset! 

How  ridiculous  is  the  position  of  tlie  appellant 
trustees,  who  contend  that  the  sale  in  New  York  was 
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insufficiently  advertised  and  that  the  price  there  bid 
for  the  privilege  of  foreclosing  upon  these  assets  was 
inadequate,  and  yet  are  forced  to  admit  that  after 
they  had  given  what  they  considered  the  most  ample 
notice,  they  were  unable  to  get  one  single  cash  bid 
for  all  or  any  substantial  portion  of  the  pledged  as- 
sets! (Agreed  Statement  of  Facts,  Transcript,  p. 
27.) 

2.  Evidence  of  guilty  knowledge  necessary  to 
a  finding  of  fraud. 

While  the  evidence  seems  to  us  conclusive  that 
the  price  bid  for  the  bonds  was  adequate  and  reason- 
able, still,  even  if  we  were  to  assume  the  evidence  to 
show  that  it  was  unreasonable  and  inadequate,  there 
would  yet  be  lacking  an  essential  element  of  fraud, 
namely,  guilty  knowledge  and  intent.  A  pledgee  does 
not  warrant  that  he  will  get  the  highest  possible 
price.  The  Western  Steel  Corporation,  in  pledging 
its  hands,  refused  to  represent  them  as  having  any 
particular  value  whatever,  leaving  the  estimated 
value  of  the  collateral  blank  in  the  contract  of 
pledge.  (Transciipt,  p.  50.)  There  is  not  a  scrap 
of  evidence  that  at  the  time  of  the  sale  the  Trust 
Company  had  knowledge  or  notice,  or  could  have 
discovered  that  the  bonds  ought  to  bring  a  greater 
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price,  and,  on  the  contrary,  it  appears  by  the  agreed 
statement  of  facts,  as  alread}"  noted,  that  the  bonds 
were  of  a  so-called  "wild  cat"  character,  having 
never  been  listed  as  standard  securities  (Transcript, 
p.  20),  and  that,  though  descriptions  of  the  mineral 
properties  were  available,  their  values  were  wholly 
uncertain  (Transcript,  p.  22),  and  the  steel  plant, 
which  formed  the  nucleus  of  the  property,  was  un- 
successful, and  the  possibility  of  its  profitable  opera- 
tion was  then  in  doubt  and  dispute,  both  in  the  com- 
mercial world  generally  and  in  New  York,  as  well  as 
in  Seattle.  Of  the  Graham  Island  option,  the  prin- 
cipal asset,  according  to  the  appraisal,  it  is  ad- 
mitted in  the  agreed  statement  of  facts  that  it 
''had  never  been  explored  and  its  value  was  hypo- 
thetic." This  statement  of  facts  wholly  negatives 
the  element  of  knowledge  that  the  price  bid  was  in- 
adequate, which  is  essential  to  the  making  out  of  a 
case  of  fraud  in  the  foreclosure  of  the  pledge. 

3.  Public  sale  in  the  New  York  market  was,  by 
the  intent  of  the  parties  as  disclosed  in  the  contract 
of  pledge,  to  be  the  final  test  of  value. 

On  this  point  agaiil  we  recur  to  the  intention 
of  the  parties  as  shown  in  the  contract.  Having  al- 
leadv  discussed  this  under  "T"  and  lieretofore  un- 
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dor  "II,"  we  will  not  dwell  upon  it.  There  can  be 
no  fraud  in  the  carrying  out  of  a  contract  according 
to  its  terms  and  the  original  intention  of  the  parties. 

The  pledgee  \Yas  a  bank.  Its  solvency  was  de- 
pendent upon  its  being  able  to  liquidate  its  col- 
lateral promptly  upon  default  in  payment  of 
pledgors'  obligations.  It  was  the  intention  of  the 
parties  that  the  pledgee  should  have  the  right  to  sell 
at  once  at  public  sale  on  the  New  York  market,  and 
realize  whatever  the  collateral  would  bring,  with- 
out being  obliged  to  aw^ait  a  more  favorable  market, 
or  speculate  upon  a  possible  excess  of  intrinsic  value 
in  each  of  its  thousands  of  blocks  of  stocks  and 
bonds,  above  the  market  value  as  fixed  by  the  law  of 
supply  and  demand.  This  is  plain  from  the  contract, 
and  necessarily  follows  from  a  consideration  of  the 
circumstances  under  which  the  contract  was  made. 
Any  other  rule  Avould  be  disastrous  to  business  and 
finance,  and  in  times  of  depression  would  mean  the 
wholesale  insolvency  of  banking  institutions  and  the 
most  widespread  loss  to  depositors  and  the  public. 

A  frequenter  of  the  stock  market  daily  hears  it 
said  of  this  or  that  stock  or  l)ond,  that  the  company's 
assets  give  it  an  inti  insic  valine  of  double  the  market 
quotation,  and  this  not  infrequently  is  the  case.  It 
would  ui)set  all  business  to  require  pledgees  of  stocks 
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and  bonds  to  investigate  the  intrinsic  worth  of 
pledged  securities  as  indicated  by  the  apparent  value 
of  corporation  assets,  and  to  hold  the  securities,  unless 
the  price  bid  for  them  equals  their  estimated  theo- 
retic value.  Intrinsic  value  is  dependent  upon  con- 
siderations of  validity  of  title,  secret  incumbrances, 
continuity  or  faults  in  mineral  lodes,  prospects  of 
continued  successful  operation,  the  personal  equation, 
and  innumerable  other  factors  which  it  would  be  im- 
possible for  a  pledgee  to  estimate  or  properly  take 
into  consideration. 

There  must  be  some  final  liquidation  of  the 
security,  and  test  of  its  value.  The  parties  agree  that 
this  shall  be  by  public  sale  at  the  place  of  the  pledge, 
and  upon  such  sale,  with  notice  to  the  pledgor  to  pro- 
tect his  interest,  there  is  no  more  reason  for  over- 
turning the  sale  on  account  of  the  collateral  having 
brought  a  low  price,  than  for  overturning  judicial 
sales  upon  foreclosure,  at  which  it  is  the  rule  rather 
than  the  exception  that  the  property  is  bid  in  reluc- 
tantly by  the  creditcn*  at  a  price  much  less  than 
its  supposed  intrinsic  value.  If  refusal  to  bid 
in  pledged  property  at  its  full  estimated  intrinsic 
value  were  held  fraud,  all  foreclosure  sales  would  be 
voidable,  and  by  reason  of  uncertainty  in'  the  title 
conveyed,  it  would  become  practically  impossible  to 
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secure  any  bona  fide  bidder  at  sales  of  pledged  col- 
lateral. 

Referee  and  District  Court  Both  Find  Sale  Was 
in  Good  Faith. 

The  Referee  finds  (Transcript,  p.  9^  that  the 
foreclosure  of  the'  pledge  in  the  bidding  in  of  the 
bonds  by  the  Trust  Company  was  without  any 
fraudulent  intent  upon  its  part.  The  District  Couii: 
makes  the  same  finding,  intimating  that  in  the  plead- 
ings and  in  the  argument  of  the  matter  before  the 
District  Court  it  was  conceded  that  "no  fraud  was 
practiced  or  existed."     (Transcript,  p.  68.) 

This  is  the  record  on  which  the  appellants  now 
ask  your  Honors  to  find  actual  fraud  on  the  part  of 
Metropolitan  Tiust  Company,  voiding  and  nullify- 
ing the  whole  foreclosure  procedure ! 

No    Authorities    Support    Appellants'   Contention 

That  the  Facts  in  This  Case  Evidence 

Legal  Fraud. 

Miihlcnherg  vs.  Tacoma,  25  Wash.  36,  is  a  case 
in  which  foreclosure  of  the  pledge  was  had  after  the 
insolvency  of  the  pledgor  and  when  the  pledgee 
knew  that  the  pledgor  and  its  receiver  were  helpless 
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to  protect  the  collateral,  and  that  the  pledged  war- 
rants were  absolutely  valueless  in  the  market.  The 
president  of  the  pledgee  bank  testified  that  the  fore- 
closure sale  was  not  held  foi'  the  purpose  of  realizing 
on  the  security,  but  in  order  to  get  title  to  the  prop- 
erty. (We  take  the  italics  from  the  court's  opinion.) 
This  is  the  ground  on  which  the  foreclosure  sale  was 
set  aside,  the  court  expressly  saying : 

"The  object  of  the  sale  of  a  pledge  contemplated 
by  the  law  was  to  realize  thereon  in  payment  of  the 
debt,  and,  if  conducted  fairly  under  the  power  given 
to  the  pledgee,  it  will  not  lae  set  aside  because  the 
highest  market  price  was  not  realized." 

The  court  then  distinguishes  cases  holding  valid 
foreclosures  under  unfavorable  circumstances  at 
which  inadequate  prices  were  realized,  saying: 

"This  case  is  far  from  supporting  the  proposi- 
tion that  the  pledgee  can  sell  when  there  is  no  market, 
and  when  he  knows  the  thing  offered  for  sale,  hij 
reason,  of  tinforseen  circumstanees,  is  like  so  much 
waste  paper,  and  has  lost  all  its  market  value,  and 
that  such  circumstamces  could  not  have  heen  in  con- 
templation of  the  parties  when  the  pledge  was  made. 
TTnder  such  conditions  it  was  the  duty  of  the  pledgee 
to  take  action  or  at  least  he  should  have  requested 
the  pledgor  to  tn]^:e  the  necessar}^  steps  to  establish 
the  validity  of  the  pledge.  (Meaning  to  establish 
the  validity  and  value  of  the  pledged  securities 
which  had  been  dishonored).  If  the  pledgor,  on 
such  request,  should  refuse  to  act,  then  a  sale  might 
he  made,  for  the  lefusal  of  the  pledgor  to  act  would 
be  equivalent  to  an  abandonment  of  the  property. 


In  Franklin  National  Bank  vs.  Neivcom'be,  37  N.  Y. 
Supp.,  271,  the  court  simiDly  held  that  the  creditor 
had  a  right  to  collect  when  his  claim  became  due, 
and  that  the  debtor  could  not  compel  him  to  wait 
because  it  was  inconvenient  to  pay,  and  a  bad  time 
to  realize  on  his  assets.  The  stock  and  bonds  in 
that  case  had  some  market  value,  and  the  pledgee 
knew  he  could  realize  something  on  them  at  the 
sale.  The  presumptions  are  all  the  other  way  in 
the  case  at  bar.  *  *  *  The  unfairness  and  in- 
equitableness  of  this  case  consisted  in  attempting 
a  sale  when  the  pledgee  knew  *  *  that  suits  were 
pending  to  prove  the  pledged  propert}^  of  a  value 
far  in  excess  of  the  amount  of  the  debt  for  which 
they  were  pledged.  *  *  *  There  can  be  no  pre- 
tense that  there  was  any  intention  of  realizing  money 
by  reason  of  this  sale." 

The  Miililenhercj  case  is  also  based  in  part  on 
Judge  Ballinger's  decision  in  Morris  vs.  East  Side 
By.  Co.,  95  Fed.  13,  since  reversed  by  this  Coui't 
in  Morris  d;  Whitehead  vs.  East  Side  By.  Co.,  104 
Fed.  409,  at  415. 

In  the  Morris  &  Whitehead  case,  which  appel- 
lants also  rely  on,  this  court  after  cpioting  the  A^ery 
language  of  Judge  Ballinger's  opinion  which  appel- 
lants print  in  their  brief,  says  (p.  415)  : 

''We  are  unahle  to  eonciir  in  these  views  of  the 
court  helow." 

It  is  thus  seen  that  neither  of  these  cases  con- 
stitute an}^  authority  for  appellants'  claim. 
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Perkins  vs.  Applegate,  85  S.  W.,  723,  the  only 
other  ease  cited  by  them  on  this  point,  is  a  Kentucky 
Court  of  Appeals  case,  "not  to  be  officially  re- 
ported." While  there  is  some  vague  language  re- 
ferring to  the  old  common  law  duties  of  pledgees, 
the  case  is  decided  on  the  ground  that  the  pledgor's 
representative  appeared  at  the  time  and  place  of 
sale  and  in^juired  of  the  auctioneer  whether  the 
sale  was  to  occur,  and  was  informed  "that  there 
would  be  no  sale;  that  the  stock  had  been  with- 
drawn," and  that  the  pretended  sale  was  made 
secretly  and  not  in  public,  the  court  saying: 

"This  leaves  Mr.  Irwin  making  a  sale  with  no 
one  present,  and  acting  as  the  agent  of  Mr.  Per- 
kins as  trustee  in  selling,  and  as  the  agent  of  Per- 
kins individually  in  buying.  This  was  tlie  same  as 
if  Perkins,  as  trustee,  had  sold  to  himself  indi- 
vidually, with  no  one  else  present." 

The  court  very  properly  holds  that  this  was  not 
a  proper  sale. 

The  three  cases  above  digested  are  the  only  ones 
which  appellants  cite  upon  this  point. 

The  authorities  unanimously  hold  that  such  pro- 
cedure as  tlie  Trust  Company  pursued  in  this  case 
is  entirely  fair,  and  furnishes  no  evidence  of  fraud, 
and  that  it  effectually  forecloses  the  pledge. 
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Morris  &  Whitehead  vs.  East  Side  By.,  104 
Fed.  409,  at  415, 

Fidelity  Insurance  Co.  vs.  Roanoke  Iron  Co., 
81  Fed.  439, 

Farmers'   National   Bank    of   Annapolis   vs. 
Venner,  (Mass.)  78  N.  E.  540, 

Farmers'  Loan  c&   Trust   Co.    vs.   Toledo   & 
H.  R.  Co.,  54  Fed.  759, 

Wheehvriqht  vs.   St.  Louis  M.   0.   d'   0.   C. 
T.  Co.,  56  Fed.  164. 

III. 

Appellamts  claim  that  the  piihlic  notice  was 
unreasonaMy  short  and  the  sale  therefore  invalid, 
'because  not  a  public  sale. 

We  have  very  little  comment  to  make  on  the 
third  point  on  v/hieh  appellants  attack  the  order 
and  findings  of  the  District  Court.  The  only  evi- 
dence in  the  case  shows  that  the  notice  given  was 
such  as  is  usual  and  customary  in  the  sale  of  sim- 
ilar securities. 

"But,"  the  trustees  exclaim,  "these  were  unlist- 
ed and  imknown  securities." 

They  were  in  fact  unlisted,  but  they  wei'e  not  un- 
known. 

The  trouble  with  them  was  tliat  they  were  known, 
but  not  favorablv  known. 
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Tliere  is  not  a  line  of  evidence  that  the  fullest  in- 
formation regarding  the  properties  covered  by  the 
mortgage  securing  the  bonds  was  not  readily  avail- 
able in  New  York,  or  that  the  bonds  and  the  prop- 
erties secured  thereby  were  not  as  well  known  in  New 
York  as  in  Seattle,  or  anywhere  else. 

On  the  contrary,  it  affirmatively  appears  that 
the  Western  Steel  assets  and  prospects  were  a  sub- 
ject of  public  interest  and  comment  in  the  commer- 
cial world  of  New  York,  and  that  they  were  discred- 
ited by  the  speculative  and  experimental  character  of 
the  undertaking  (Transcript,  p.  23).  The  most  that 
can  be  said  from  the  record  and  agreed  statement  of 
fact  as  to  lack  of  information  regarding  the  prop- 
erties is  that  the  general  public  information  regard- 
ing the  value  of  the  bonds  and  the  value  of  the  prop- 
erties securing  the  same  was  not  "definite,"  and  the 
same  is  true  of  any  "wildcat"  mining  stock,  repre- 
senting properties  like  those  of  Western  Steel  Cor- 
poration, which  consisted  principally  of  nndevclojwd 
mineral  prospects.  That  such  stocks  and  bonds  are 
not  pledgable  or  when  pledged  cannot  be  sold  at  pub- 
lic sale  like  any  other  stocks  or  bonds,  is  a  proposi- 
tion Avholly  novel,  and  not  supported,  so  far  as  we 
know,  by  a  single  adjudicated  case. 
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The  Trust  Company  had  not  furnished  the  col- 
lateral :  It  had  taken  what  the  pledgor  offered,  and 
if  this  was  unpopular  or  of  little  value  because  of 
speculative  character  of  the  assets  securing  it,  the 
pledgee  was  not  responsible  therefor.  The  bonds 
were  known  and  had  some  market  value  in  New  York : 
nobod}^  denies  that.  The  Western  Steel  Corporation 
pledged  them  for  the  express  purpose  of  their  being 
sold  at  public  sale  "at  any  brokers'  board,"  in  case 
of  default  in  payment  of  the  note  (Transcript,  p.  52). 

The  trustees,  standing  in  the  shoes  of  the  bank- 
rupt, do  not  show  any  exceptional  situation  requiring 
delay  in  the  sale  of  the  bonds,  or  any  change  for  the 
worse,  rendering  them  unsalable  or  less  salable,  be- 
tween the  time  the}^  were  pledged  and  the  time  they 
were  sold. 

Mr.  Ives,  in  his  testimony  (Transcript,  p.  47) 
says : 

"For  many  years  a  great  majority  of  the  public 
auction  sales  of  stocks  and  bonds,  such  as  the  said 
bonds  of  the  Western  Steel  Corporation,  which  are 
not  dealt  in  on  New  York  Stock  Exchange,  nor  sold 
on  the  curb,  have  been  conducted  by  said  Adrian 
H.  MuUer  &  Son  as  auctioneers." 

And  (p.  49)  "The  sale  that  was  had  of  the 
said  bonds  was  had  in  the  same  way  in  whi(  h  public 
auction  sales  of  such  bonds  are  customarily  and 
regularly  had."    Mr.  McCormack  testifies,  (p.  56), 


49 

*'In  recent  years  we  have  conducted  the  great  ma- 
jorit.Y  of  the  public  auction  sales  of  stocks  and 
bonds  in  the  city  of  New  York.  Every  Wednesday, 
at  12:30  o'clock,  we  conduct  such  a  public  auction 
sale  of  stocks  and  bonds  at  the  aforesaid  Exchange 
Sales  Rooms.  Our  custom  is,  preliminary  to  the 
sale,  to  send  to  practically  all  the  important  banking 
and  financial  corporations,  firms  and  individuals 
in  the  financial  district  of  New  York  City  a  list  of 
the  securities  to  be  sold,  and  to  advertise  that  list 
in  the  "New  York  Evening  Post"  of  the  day  before 
the  sale  and  in  the  "New  York  Times"  and  the 
"Wall  Street  Journal"  of  the  day  of  the  sale.  These 
papers  are  selected  because  they  are  considered 
to  be  the  liest  media  for  reaching  those  who  would 
be  likely  to  bid.  *  *  *  (p.  57).  Upon  the  list 
for  the  sale  on  August  30,  1911,  so  sent  to  banking 
and  financial  corporations,  firms  and  individuals 
and  so  advertised  in  the  "New  York  Evening  Post" 
on  Tuesday,  August  29th,  and  in  the  "New  York 
Times"  and  "Wall  Street  Journal"  on  Wednesday, 
August  30th,  were  the  bonds  hereinbefore  referred 
to.  They  formed  one  of  twenty-four  lots  of  dif- 
ferent securities  advertised  for  sale  and  sold  on 
the  said  30th  day  of  August,  1911.  *  *  *  (p.  58). 
The  methods  pursued  in  connection  with  the  afore- 
said advertisement  and  sale  of  the  bonds  herein- 
before referred  to  were  those  which  are  customary. 
The.y  were  in  all  respects  regular  and  the  same 
as  those  pursued  by  us  in  connection  with  thousands 
of  other  lots  of  securities." 

This  testimony  stands  uncontradicted.  There 
was  no  evidence  offered  of  any  different  custom 
or  usage.  The  trustees  did  not  offer  to  show  that 
longer  advertising  would  have  been  more  advan- 
tageous, and  in  the  absence  of  testimony,  it  must 
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be   presumed    that   the    usual    advertising    is    that 
which  is   found  most   advantageous   and   effective. 

What  Do  the  Trustees  Show? 

Now,  if  the  trustees  had  really  believed  that 
this  sale  was  insufficiently  advertised,  what  would 
they  have  done?  Of  course,  they  would  have  pro- 
duced evidence  to  show  that  the  advertising  given 
was  less  than  is  usual  and  customary,  and  that  upon 
proper  notice  and  advertising  better  bids  could 
probably  have  been  obtained.  Is  any  such  showing 
made  here?  Not  by  so  much  as  a  word  of  testi- 
mony. On  the  evidence  there  can  be  but  one  finding, 
and  that  is  that  the  sale  was  conducted  in  every  re- 
spect in  accordance  with  custom  and  usage  in  the  sale 
of  unlisted  stocks  and  bonds  in  the  City  of  New  York. 
Under  the  testimony  in  this  case  there  is  no  issue 
on  that  point.  It  is  not  open  to  debate,  and  we 
wonder  that,  in  tlie  face  of  a  record  so  conclusive 
able  counsel  for  the  trustees  should  continue  to  urge 
this  objection. 

The  sale,  as  we  have  seen,  was  made  on  August 
30,  1911.  No  objection  was  made  and  no  steps  were 
ever  taken,  and  no  proceedings  brought  by  Western 
Steel  Corporation,  James  A.  Moore,  or  any  other 
person,    to    attack    or    set    aside    the    sale.     The 
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question  of  the  validity  of  the  sale  was  raised  for 
the  first  time  in  the  bankruptcy  proceedings  com- 
menced two  months  after  the  sale,  and  then  only 
by  way  of  objection  to  the  Metropolitan  Trust 
Company's  claim,  and  not  by  any  affirmative  claim 
to  the  bonds  or  offer  to  redeem  them. 

We  readily  concede  that  the  mere  making  of 
a  sale  in  a  public  place  is  not  conclusive,  if  through 
lack  of  notice,  lack  of  attendance,  unreasonable  hour 
of  sale,  or  other  circumstances,  there  is  no  real 
publicity ;  but  we  think  counsel  for  the  trustees  are  in 
error  in  treating  notice  by  public  advertisement  of 
any  particular  sale  as  the  supreme  test  of  publicity. 
Our  opponents  confuse  the  necessary  requirements  in 
the  case  of  a  sale  in  a  small  town,  where  there  are 
no  regular  financial  sales  and  no  established  market, 
and  where  particular  notice  is  necessary  in  order 
to  assemble  even  a  half  dozen  possible  bidders,  with 
sales  of  securities  in  a  great  financial  center  where 
tens  of  thousands  of  men  and  institutions  stand 
always  ready  to  pick  up  all  sorts  of  securities,  if 
offered  at  a  price  which  they  believe  to  be  advan- 
tageous, and  where  millions  of  dollars  worth 
of  stocks  and  bonds  are  daily  and  hourly  sold 
on  exchanges  and  on  the  curb,  without  any  notice 
whatever,  bringing  always  the  market  price,   that 
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is  to  say,  whatever  tlie  common  judgment  of  the 
community  estimates  such  securities  to  be  worth. 

This  may  be  far  more  or  far  less  than  their  in- 
trinsic value.  It  is  nevertheless  their  market  price, 
and  is  all  that  a  pledgee  can  be  asked  to  secure.  He 
is  not  bound  to  attempt  to  create  a  market  by  ad- 
vertising and  booming  the  securities.  He  is  not 
bound  to  await  a  more  favoral)le  market  or  an  in- 
crease in  speculation  in  coal  lands  or  iron  deposits. 
He  is  not  bound  to  await  the  determination  of  tariff 
schedules  which  may  effect  the  marketability  and 
value  of  a  steel  plant  on  the  Pacific  Coast.  By  the 
terms  of  the  pledge  the  pledgee  is  authorized  to  do 
just  what  the  pledgee  did  in  this  case,  to  offer  the 
pledged  securities  in  the  financial  market  of  New 
York  and  sell  them  for  what  they  will  bring,  letting 
the  purchaser  assume  all  future  risk  as  to  their 
value,  and  take  all  chances  as  to  whether  their 
intrinsic  worth  is  greater  or  less  than  the  estimate 
Avhich  the  financiers  of  New  York  put  upon  it,  and 
all  uncertainties  as  to  future  fluctuation.  This  is 
a  contract  right  which  the  pledgee  required,  and 
the  pledgor  gave  it  him  in  consideration  of  a  loan 
of  $600,000  of  the  pledgee's  money,  advanced  on  the 
faith  of  the  agreement.  It  nnist  be  given  full  force 
and  effect. 
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Our  adversaries  cite  on  this  point  Tennant  vs. 
Union  Central  Insurance  Co.,  112  S.  W.  754,  in  which 
there  was  a  pretended  sale  and  purchase  of  the 
pledged  property  by  the  treasurer  of  the  company 
in  the  company's  office  in  Cincinnati,  upon  no  public 
notice  tvhatever.  Such  cases  as  well  illustrate  the 
kind  of  sale  that  is  bad  in  law,  as  the  record  in 
this  illustrates  the  kind  of  sale  that  has  always  been 
held  valid. 

The  same  may  be  said  of  Foot  vs.  Utah  Bank, 
54  Pac.  104,  where  stock  was  sold  at  the  front 
door  of  the  bank,  without  notice  or  advertisement 
of  any  kind,  and  without  public  attendance,  and 
wantonly  sacrificed.  We  have  no  dispute  with  such 
a  decision. 

Laclede  National  Bank  vs.  Bichardson,  56  S.  W. 
1117,  also  cited  by  appellants,  hinges  on  defective 
notice  and  on  the  fact  that  at  the  time  of  the  sale  the 
weather  was  so  inclement  that  bidders  could  not  at- 
tend, and  that  the  sale  was  not  held  in  accordance  with 
the  advertisement  of  sale,  being  held  inside  the  court- 
house when  advertised  to  occur  at  the  courthouse 
door. 

Possibly  appellants  may  contend  that  by  reason 
of  the  mortgaged  properties  being  widely  scattered, 
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the  notice  should  have  been  longer,  in  order  to  per- 
mit their  examination.  The  suggestion  is  absurd, 
however,  because  no  mere  bidder,  having  no  cer- 
tainty of  acquiring  the  property,  could  afford  to  go 
to  the  expense  of  such  examination.  A  large  part 
of  the  securities  dealt  in  by  New  York  financial 
institutions  are  based  on  distant  properties,  and  the 
delay  proposed  would  paralj^ze  business.  These 
properties,  too,  are  practically  inaccessible.  Even 
the  appraisers  in  bankruptcy  found  it  impossible 
to  visit  them.  (Transcript,  p.  36.)  The  bonds  and 
their  interest  were  payable  in  New  York,  (Tran- 
script, p.  59)  and  the  companj^  and  its  properties 
were  known  in  New  York  and  the  subject  of  dis- 
cussion and  dispute  there.  (Transcript,  p.  23).  No 
doubt  more  reliable  information  regarding  the  value 
back  of  the  bonds  was  obtainable  in  ten  minutes 
on  Wall  Street  than  in  months  of  travel  among 
these  wild  and  scattered  properties. 

IV. 

Our  Opponents'  Claim  That  the  Sale  Was  Bad  Be- 
cause of  Inadequacy  of  Price. 

Appellants'    argument    is    that    the    hank    teas 
homul  to  ''get  the  highest  cash  value  out  of  the  col- 
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laterals,"  and  that  if  the  honds  were  sold  for  less 
than  their  ^'highest  value,"  the  sale  is  had. 

We  have  already  commented  on  the  evidence 
which,  as  we  think,  shows  that  the  price  bid  for  the 
bonds  was  equal  to  their  fair  cash  value,  and  which 
certainly  justifies  the  finding  of  the  District  Court 
that  no  ''such  inadequacy  of  price  is  shown  as  would 
shock  the  conscience."  (Transcript,  p.  68,  pp.  28  to 
37,  supra.) 

Upon  the  question  of  law  as  to  whether,  in  the 
absence  of  fraud,  inadequacy  of  price  will  invalidate 
a  properly  conducted  public  sale  of  pledged  col- 
laterals, we  desire  to  comment  but  briefly,  as  the 
rule  is  well  settled  by  an  oA^erwhelming  weight  of 
modern  authority,  including  decisions  of  the  Circuit 
Court  of  Appeals  for  this  Circuit.  Any  other  rule 
would,  as  we  have  heretofore  pointed  out,  unsettle 
business  and  render  it  impracticable  for  banking  in- 
stitutions to  loan  upon  pledged  collateral. 

The  following  authorities  sustain  the  rule  that 
inadequacy  of  price  is  not  a  ground  for  setting 
aside  a  public  sale,  made  in  accordance  with  the  con- 
tract of  pledge: 

In  re  Mertens    (C.   C.  A.,   2d  Circuit),   144 
Fed.  818,  822. 
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Farmers'  Loan  &  Trust  Co.  vs.  Toledo  (C.  C. 
A.,  6tli  Circuit),  54  Fed.  759. 

Wheehr right  vs.  St.  Louis  N.  0.  ct  O.  C.  T. 
Co.,  56  Fed.  164. 

Morris  vs.  East  Side  By.  Co.  (C.  C.  A.,  9tli 
Circuit),  104  Fed.  409. 

Farmers'  National  Bank  of  Annapolis  vs. 
Venner,  78  N.  E.  540. 

Fidelity  Insurance  Co.  vs.  Boanoke  Iron  Co., 
81  Fed.  439. 

Chouteau  vs.  Allen,  70  Mo.  290. 
White,  Beceiver,  vs.  City  of  Bahtvay,  16  Fed. 
833. 

Jones  on  Pledges  and  Collateral  Securities 
(2d  Ed.),  Sections  735,  727. 

Franklin  National  Bank  vs.  Newcomhe,  37  N. 
Y.  Sup.  271,  affirmed  in  the  New  York 
Court  of  Appeals,  51  N.  E.  1090. 

In  In  re  Mertens  (C.  C.  A.,  2d  Circuit),  144 
Fed.  818,  Judge  Wallace,  delivering  the  opinion  of 
the  court,  says  (p.  821)  : 

"*  *  *  bv  the  stipulation  of  such  a  pledge 
as  this  was,  the  pledgor,  in  effect  *  *  *  releases 
the  pledgee  from  all  the  legal  obligations  tvhicli 
woidd  ordinarily  rest  upon  him  in  disposing  of  the 
property  to  satisfy  his  demand.  The  authorities 
sanction  such  contracts.  In  Baker  vs.  Drake,  66  N. 
Y.  518,  23  Am.  Rep.  80,  it  was  decided  that  the 
parties  to  a  transaction,  which  creates  the  relation 
of  ijledgee  and  pledgor  l)etween  them,  may  provide 
by  contract  for  any  manner  of  disposing  of  the 
pledge  to  satisfy  any  claim  upon  it,  which  is  not  in 
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contravention  of  a  statute,  against  public  policy,  or 
fraudulent.  In  Toplitz  vs.  Bauer,  161  N.  Y."332, 
55  N.  E.  1059,  the  court  said:  'In  recent  times  the 
rights  of  the  parties  to  enter  into  a  contract  pro- 
viding for  a  sale  or  disposition  without  notice  have 
been  recognized,  and  the  disability  of  the  pledgee  to 
become  a  purchaser,  it  is  said,  may  be  removed  by 
express  stipulation  of  the  parties.'  " 

The  court  then  quotes  and  approves  the  lan- 
guage used  in  the  Boanoke  Iron  Co.  case,  supra,  and 
continues  (p.  822)  : 

"It  may  happen  that  a  pledgee  will  l^e  unable 
to  obtain  fi'om  others  the  sum  whi(-h  he  believes  he 
may  be  able  to  lealize  from  the  property  by  pur- 
chasing it  himself,  and  disposing  of  it  when  a  favor- 
able opportunity  offers.     *     *     *" 


Farmers'  Loan  d'  Trust  Co.  vs.  Toledo  (C.  C. 
A.,  6th  Circuit),  54  Fed.  759,  is  precisely  on  all 
fours  with  the  case  at  bar.  It  appears  that  $210,000 
par  value  of  first  mortgage  bonds  of  tlie  Railroad 
Company  were  pledged  as  collateral  security  for  a 
loan  to  the  Railroad  Company.    The  court  says: 

"The  railroad  company  failed  to  make  payment, 
and  on  the  day  designated,  and  at  the  place  and 
time  indicated  in  said  notice,  said  bonds  were  sold 
at  pu])lic  auction,  the  sale  having  been  also  adver- 
tised in  one  or  more  of  the  daily  newspapers  of 
New  York  city,  and  were  purchased  by  said  bank 
at  and  for  the  sum  of  $20,000,  which  amount  it 
credited  on  the  railroad  company's  note." 
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Judge  Jackson,  delivering  the  opinion  of  the 
court  (in  which  Taft  and  Hammond,  J.  J.,  concur), 
says : 

''The  securities  having  been  regularly  issued 
and  hypothecated  as  collateral  for  a  debt  the  com- 
pany was  authorized  to  contract,  and  thereafter  law- 
fully sold  under  the  terms  of  the  pledge,  upon 
proper  notice,  even  the  maker  of  the  paper  could 
not  impeach  the  purchaser's  title  thereto,  and  the 
right  to  recover  the  amount  thereof,  witJiout  set- 
ting up  and  estahlishing  fraud  or  breach  of  trust 
causing  injury,  *  *  *  ^Ye  think  the  court  be- 
low was  in  error  in  not  allowing  the  decree  of  fore- 
closure to  go  for  the  full  amount  of  210  bonds  and 
unpaid  coupons  thereto  attached." 

In  Wheehvright  vs.  St.  Louis  N.  0.  &  O.  C.  T. 
Co.,  56  Fed.  164,  it  is  said: 

^'As  to  the  foreclosure  of  the  pledge,  it  seems  to 
have  been  foreclosed  in  a  nianner  stricthj  legal.  The 
fact  that  at  the  sale  under  the  foreclosure  the  bonds 
brought  but  little,  there  being  no  fraud  shotvn,  can- 
not imipeacli  complainant's  title." 

In  Morris  vs.  East  Side  By.  Co.  (C.  C.  A.,  9th 
Circuit),  104  Fed.  409,  this  court  considers  a  sale 
of  railroad  bonds  on  foreclosure  of  pledge  at  a  price 
which  the  District  Court  held  to  be  grossly  and  un- 
conscionably inadequate,  in  view  of  the  evidence  of 
the  earning  capacity  of  the  lailroad.  This  court 
holds  that  there  is  no  evidence  of  fraud,  and  that 
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the  pledgor,  at  the  sale,  acquired  a  clear  title  to  the 
bonds. 

Ill  Jones  on  Pledges  and  Collateral  Securities, 
(2d  Ed.),  the  general  rule  is  stated  as  follows  (Sec. 
735): 

''As  regards  the  price  obtained  at  a  sale  made 
under  a  power  to  sell  without  notice,  the  mere  fact 
that  the  price  obtained  is  less  than  the  market  price 
at  the  time  does  not  alone  make  the  pledgee  liable 
for  the  difference.  *  *  *  a  pledgee  authorized 
to  sell  stocks  and  bonds  pledged  as  collateral  security 
at  any  brokers'  board,  or  at  public  or  private  sale 
without  notice,  may  sell  after  the  maturity  of  the 
debt  secured,  without  iraiti)ig  for  a  favorable  condi- 
tion of  the  market.'^ 

See  also  Sec.  727,  as  follows: 

"When  a  creditor  has  given  proper  notice  of 
the  sale  of  the  collateral  security,  the  debtor  has  no 
alternative  but  to  redeem  the  security  by  paying  the 
debt  for  which  it  was  pledged,  or  to  allow  it  to  be 
sold.  He  cannot  resist  the  creditor's  right  to  have 
the  stock  sold,  on  the  ground  that  the  sale  could 
then  be  made  only  at  a  great  sacrifice." 

In  Chouteau  vs.  Allen,  70  Mo.  290,  it  appears 
(p.  305)  that  125  $1,000  first  mortgage  bonds  of  the 
C.  &  F.  Ey.  Co.,  secured  by  trust  deed  of  400,000 
acres  of  land  in  Missouri,  were  pledged  to  secure  a 
debt  of  the  company,  and  the  debt  not  being  paid 
at  maturity,  the  bonds  were  sold  at  public  auction 
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in  New  York  ''at  the  usual  place  for  such  sales"  for 
$7.00  i^er  bond,  or  7/10  of  one  per  cent,  of  their  par 
value.  The  bonds  Avere  bid  in  at  this  price  by  the 
pledgees  themselves,  and  it  does  not  appear  that 
there  were  any  other  bidders.  The  court  holds  that 
the  sale  was  valid  and  the  pledgees  acquired  a  clear 
title  to  the  bonds. 

White,  Receiver,  vs.  City  of  Bcthivay  (Circuit 
Court  N.  J.),  16  Fed.  833,  is  a  suit  in  which  a  credit 
was  claimed  by  defendant  on  account  of  certain 
bonds  which  had  been  pledged  as  collateral  security 
and  sold  at  a  price  which  defendant  alleged  was 
much  less  than  their  market  value.  The  bonds,  of 
the  par  vahie  of  $59,000,  had  been  pledged  as  secur- 
ity for  an  indebtedness  of  the  same  amount,  and 
subsequentl.y  sold  by  the  pledgee  for  some  $11,000, 
leaving  a  balance  of  $40,000  remaining  due  on  the 
original  debt.    The  court  says  (p.  834) : 

"*  *  *  It  was  insisted  by  the  counsel  for 
the  city  *  *  *  that  the  bonds  had  been  sold  by 
the  X)laintiff  at  wnch  less  than  tJieir  market  value; 
and  that  the  court  should  allow  the  defendant  cor- 
poration the  opportunity  of  showing  the  true  value 
of  the  said  collaterals  in  order  to  have  the  proper 
ever] it  indorsed  on  the  exerution.  *  *  *  The 
plaintiff,  on  coming  into  the  possession  of  the  assets 
of  the  bank,  found  these  collaterals,  and,  in  pursu- 
ance of  the  authoritv  vested  in  the  bank  when  the 
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loan  was  made,  handed  them  to  tlie  ivell-known  stock 
auctioneers,  A.  H.  Midler  d;  Son,  No.  7  Pine  Street, 
New  York,  for  public  sale.  They  were  regularly 
advertised  to  be  sold  at  the  exchange  sales-room^,  111 
Broadway,  for  Wednesday,  January  11,  1882,  at 
12:30  o'clock  P.  M.  *  *  ""  that  there  were  sev- 
eral bids  for  them,  by  which  the  price  was  run  up 
somewhat,  and  they  were  struck  down  to  a  Mr. 
Bonner  at  23i/>  per  cent.  *  *  *  (p.  836).  The 
question  is  not  whether  a  price  tvas  realized  as  great 
as  might  have  'been  obtained  under  some  other  cir- 
cumstances, but  whether  the  plaintiff  was  free  from 
all  collusion,  and  acted  icithiii  the  limits  of  the  au- 
thority conferred  upon  the  bank,  when  the  bonds 
were  pledged,  in  regard  to  the  mode  of  sale  or  de- 
faidt  in  the  payment  of  the  note." 

Farmers'  National  Bank  of  Annapolis  vs.  Ven- 
ner,  78  N.  E.  540,  was  an  action  to  recover  the  bal- 
ance due  on  a  promissory  note  after  the  sale  and 
application  of  the  collateral.  Judgment  was  entered 
for  the  plaintiff  in  the  sum  of  approximately 
$25,000,  and  it  appealed  that  the  collateral  had  been 
$26,000  par  value  of  bonds.  From  the  amount  re- 
maining due  on  the  note,  it  appears  that  the  col- 
lateral must  have  been  sold  for  something  under 
five  cents  on  the  dollar,  and  there  was  testimony 
tendinis^  to  sliow  that  other  bonds  of  the  same  issue 
were  sold  for  a  very  much  higher  price  Ijoth  ])efore 
and  after  the  sale  in  question.  In  other  words,  it 
appears  to  have  been  proved  that  the  bonds  tvere 
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sacrificed  for  very  much  less  than  their  actual  mar- 
ket value.    The  court  says: 

''The  fact  that  the  bonds  were  sold  for  very 
much  less  than  bonds  of  tlie  same  issue  had  been 
sold  for  previousl.y  and  were  sold  for  subsequently, 
and  the  further  fact,  if  such  was  the  fact,  that  Mr. 
Quinlan,  who  bid  off  the  bonds  for  the  plaintiff 
bank,  was  the  only  bidder,  do  not  invalidate  the  sale. 
There  is  nothing  to  show  that  other  bidders  were  not 
present,  and  mere  inadequacy  of  price  is  not  of  it- 
self suffcient  ground  for  setting  aside  a  forclosure 
sale." 

In  Fidelity  Insurance  Co.  vs.  Roanoke  Iron  Co., 
81  Fed.  439,  it  appears  that  $12,000  par  value  of 
bonds  were  pledged  to  secure  a  debt  of  $5,000.  Upon 
foreclosure,  at  public  sale,  they  were  bid  in  by  the 
pledgee  at  a  price  which  is  not  shown  in  the  official 
report  of  the  case.  We  have  had  the  original  rec- 
ords looked  up  by  the  clerk  of  the  court,  however, 
and  ascertain  that  this  $12,000  of  bonds  was  bid  in 
by  the  pledgee  for  $100,  or  less  than  one  cent  on  the 
dollar.  The  court  finds  that  the  bonds  were,  as  in 
the  case  at  bar,  "of  uncertain  value,"  though  repre- 
senting, as  in  this  case,  a  lien  upon  a  large  manu- 
facturing plant.  Upon  the  question  of  the  pledgee's 
title  to  the  bonds,  the  court  says: 

"It  would  be  imposing  great  hardship  and  in- 
justice upon  the  pledgee,  under  the  circumstanrrs 
in  this  case,  to  say  that  while  acting  under  the  an- 
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thority  given  liim  by  the  pledgor,  and  in  good  faith, 
he  shall  be  required  to  stand  by  and  see  the  only 
security  he  has  for  the  payment  of  his  debt  per- 
haps sacrificed,  and  he  not  permitted  to  protect  his 
interests  in  the  only  way  he  can,  by  becominj?  a 
purchaser  himself.  The  exception  will  be  sustained, 
and,  in  the  decree  to  be  entered,  Gwinner  will  be 
recognized  as  the  owner  of  the  bonds." 

This  language  has  been  quoted  and  approved 
by  the  Circuit  Court  of  Appeals,  for  the  2d  Circuit, 
in  In  re  Mertens,  144  Fed.  818. 

Franldin  Natu/nal  Bank  vs.  Neircomhc,  37  N.  Y. 
Sup.  271,  affirmed  in  the  New  York  Court  of  Ap- 
peals, 51  N.  E.  1090,  was  an  action  to  recover  the 
balance  due  upon  a  promissory  note  for  $20,000,  to 
secure  which  certain'  stock  and  bonds  had  lieen 
pledged  as  collateral.  The  note  fell  due  August  15, 
1893,  and  was  not  paid.  On  the  30th  day  of  August, 
1893,  the  plaintiff  sold  the  collateral  at  auction.  As 
stated  by  the  court  in  its  opinion: 

"The  securities  brought  very  low  prices,  and 
w^ere  bought  in  by  the  plaintiff.  *  *  *  Defend- 
ants alleged,  as  an  answer  to  the  plaintiff's  claim, 
that  the  plaintiff  had  made  the  sale  above  mentioned, 
wholly  disregarding  its  duty  in  that  behalf,  and  reck- 
less of  the  riglits  of  the  defendants,  "^  *  *  and 
that  said  stock  and  bonds  were  bought  by  plaintiff 
(except  one  bond)  with  scarcely  any  opposing  bid- 
ding, at  a  price  far  below  their  actual  value.  *  *  * 
It  was  argued  that  this  evidence  tended  to  show  an 
intent  to  injui'e  the  defendants  upon  the  part  of 
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plaintiff  in  making  the  sale.  *  *  *  XTie  sole  evi- 
dence offered  was  that  the  securities  'brought  very  loiv 
prices,  and  that  the  plaintiffs  bought  them  in.  The 
plaintiffs  were  pursuing  their  legal  rights,  and  the 
defendants,  if  they  had  chosen,  could  have  protected 
the  securities,  as  they  knew  of  the  sale.  We  know 
of  no  reason  why  a  creditor  may  not  enforce  his  legal 
rights,  in  a  legal  way,  at  any  time." 

The  cases  cited  by  appellants  upon  this  point 
contain  some  general  language  relative  to  the  old 
common  law  obligations  of  pledgees,  but  each  of  the 
cases  in  fact  turns  ui)on  some  defect  in  the  fore- 
closure proceedings,  such  as  failure  to  advertise  the 
sale,  or  failure  to  hold  it  in  a  pu]:)lic  place,  in  ac- 
cordance with  the  contract  of  pledge. 

Foot  vs.  Utah  Bank,  54^  Pac.  104,  v/hich  ap- 
pellants cite  on  this  point,  is,  as  we  have  already 
pointed  out,  a  case  in  which  there  was  no  pul^lic 
sale,  since  the  collateral  was,  without  notice  or  ad- 
vertisement of  any  hind,  and  without  pid)lic  attend- 
ance, sold  at  the  front  door  of  the  pledgee  bank  and 
wantonly  sacrificed. 

Laclede  National  BanJx  vs.  Bichardsou,  56  S.  W. 
1117,  which  we  have  heretofore  commented  upon 
under  another  point,  is  decided  on  somewhat  simi- 
lar grounds. 

Other  cases  cited,  such  as  Montague  vs.  Dawes, 
14  Allen  373,  concern  the  sale  of  real  estate  under 
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power  of  sale  mortgages,  in  which  considerations  of 
Intention  of  the  parties  and  necessity  for  prompt 
liquidation  do  not  require  the  same  rules  as  in  cases 
of  foreclosure  of  pledged  stocks  and  bonds. 

Laches  .  and   Estoppel. 

Even  had  there  been  grounds  on  which  tlie 
Western  Steel  Corporation  was  entitled,  at  its  elec- 
tion, to  redeem  the  bonds  after  the  sale  in  New 
York,  such  election  could  only  have  been  made 
within  a  reasonable  time  after  the  sale,  and  in  the 
case  of  securities  issued  by  an  unsuccessful  com- 
pany and  secured  by  mortgage  on  an  experimental 
plant,  with  the  equit}^  of  the  bonds  liable  at  any  time 
to  be  wholly  consumed  by  the  accumulation  of  other 
liens,  such  an  election  would  have  to  be  very  prompt- 
ly made. 

It  is  shown  by  the  record  that  the  pledgor  com- 
pany made  no  objection  to  the  sale  of  the  bonds 
on  August  30,  1911  (Transcript,  p.  19),  and  that 
nothing  was  ever  done  by  the  pledgor  or  anyone  else 
to  set  aside  the  sale,  and  that  no  question  of  the 
A^alidity  of  the  sale  was  ever  raised  until  the  objec- 
tions were  filed  to  the  Tiust  Company's  claim  in  the 
course  of  these  bankruptcy  proceedings.  (Tran- 
script, p.  21.)     The  trustees'  objections  to  the  Trust 
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Company's  claim  were  filed  April  15,  1912,  nearly 
eight  months  after  the  bonds  were  sold  in  New 
York.     (Transcript,  p.  7.) 

Under  fundamental  principles  of  equity  neither 
the  pledgor  nor  its  trustees  in  bankruptcy  had  a 
right  to  speculate  upon  the  outcome  of  the  Steel 
Company's  affairs,  or  to  take  the  benefit  of  a  right 
of  redemption  in  case  it  proved  profitable,  without 
risking  the  $25,000  which  the  Trust  Company  bid 
for  the  bonds,  in  case  that  should  prove  to  be  more 
than  their  eventual  value.  Suppose  that,  as  in  a 
large  majority  of  bankruptcies,  the  assets  had  been 
exhausted  in  paying  labor  and  other  prior  claims 
and  expenses  of  administration,  would  not  the  in- 
dorser  on  the  note  have  been  entitled  still  to  insist 
upon  credit  for  the  $25,000  for  which  the  bonds  had 
been  bid  in?  What  the  bankruptcy  trustees  really 
ask  of  this  court  is  a  ruling  that  pledgees  bidding  in 
collateral  stocks  and  bonds  take  a  title  dependent 
on  future  developments  as  to  the  value  of  the  securi- 
ties, and  that  the  pledgee  may  stand  by  and  permit 
a  sale  of  the  securities  without  a  protest,  and  months 
or  years  afterward  make  his  election  to  attack  or 
to  affirm  the  sale. 


Pledgee  could  not  withdraw  the  bonds 
from  auction  sale,  because  of  low  price 
offered,  without  fraud  on  bidders 
Benjamin  on  Sales, (5th  Ed. pp.  483  (foot 


I 

here  v;ould  "be  no  need   for  auction  and 
0  "bidders  would   attend. 


67 


IN  CONCLUSION. 

The  fact  that  the  Trust  Company  used  between  a 
quarter  and  a  third  of  its  $2,000,000  of  bonds  in  a 
bhmket  bid  on  the  properties  of  the  bankrupt  is  of 
course  no  criterion  of  the  vcilue  of  the  properties.  It 
was  an  exchange,  not  a  purchase;  for  the  bonds,  far 
from  being  worth  par,  are  not  show^n  to  be  worth  auA^- 
thing.  We  might  as  well  have  bid  $50,000  or  $1,000,- 
000,  in  honds,  and  either  bid  would  have  amounted  to 
the  same  thing — an  exchange  of  paper  for  options 
and  incumbered  mineral  prospects,  thereby  exhaust- 
ing the  lien  of  the  mortgage  and  leaving  the  remain- 
der of  the  bonds  worthless  except  for  a  trifling  divi- 
dend in  the  bankruptcy  court. 

The  Trust  Company,  a  heavy  loser  by  its  loan  of 
over  half  a  million  dollars  which  is  gone  to  help  pay 
the  creditors  of  Western  Steel  Corporation,  is  at  least 
entitled  to  see  its  paper  securities  approved,  its  bar- 
ren claim  sustained  against  the  bankrupt  corporation, 
and  its  good  faith  in  the  sale  of  its  burdensome  and 
nearly  worthless  collateral  vindicated  by  the  judg- 
ment of  this  court. 
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"We  respectfully  su])niit  that  the  oider  of  the 
District  Court  should  be  affirmed. 

FREDERICK  BAUSMAN, 
DANIEL  KELLEHER, 
ROBERT  P.  OLDHAM, 
ROBERT  C.  GOODALE, 

Solicitors  for  Appellee. 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California. 

No.  15,070. 

SOUTHERN   PACIFIC  COMPANY,  a  Corpora- 
tion, 

Libelant, 

vs. 

Barkentine    ''FULLER TON,"   Her    Tackle,   Ap- 
parel and  Furniture, 

Respondent. 

MISSION   TRANSPORTATION  AND    REFIN- 
ING COMPANY,  a  Corporation, 

Claimant. 

Statement  of  Clerk  TJ.  S.  District  Court. 
PARTIES. 

Libelant :  Soutbem  Pacific  Company,  a  Corporation. 
Cross-libelant:  Mission  Transportation  and  Refining 

Company,  a  corporation. 
Respondent:    Barkentine  ''Fullerton,"  her    tackle, 

apparel  and  furniture.     [1*] 
Cross-respondent:    Southern    Pacific    Company,    a 

corporation. 
Claimant:    Mission    Transportation   and   Refining 

'Company,  a  corporation. 

PROCTORS. 
Libelant:  J.  E.  Foulds,  Esquire,  assisted  by  L.  T. 

Hengstler,  Esf|uire,  San  Francisco,  Cal. 
Cross-libelant:    Messrs.  Page,  McCutchen,    Knight 

and  Olney,  and  Ira  A.  'Campbell,  Esquire,  San 

Francisco,  Cal. 

*Page-number  appearing  at  foot  of  page  of  original  certified  Eecord. 
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Respondent:  Messrs.  Page,  McCutchen,  Knight  and 

Olney,  San  Francisco,  Cal. 
Cross-respondent:  J.  E.  Foulds,  Esquire,  assisted 

by  L.  T.  Hengstler,  Esquire,  San  Francisco,  Cal. 
Claimant:    Messrs.  Page,  McCutchen,  Knight    and 

Olney,  San  Francisco,  Cal. 

1910. 

August      25.     Filed  verified  Libel  for  damages  on 
account  of  collision  in  the  sum  of 
$4,105.62,  etc. 
'^  ''       Issued  Monition  for  the  attachment 

of  the  barkentine  "Fullerton,'^ 
and  which  said  Monition  was 
afterwards  on  the  31st  day  of  Au- 
gust, 1910,  returned  and  filed 
Avith  [2]  the  following  return 
of  the  United  States  Marshal  en- 
dorsed thereon: 

''In  obedience  to  the  within 
Monition,  I  attached  the  barken- 
tine 'Fullerton'  therein  de- 
scribed, on  the  26th  day  of 
August,  1910,  and  have  given  due 
notice  to  all  persons  claiming  the 
same  that  this  Court  will,  on  the 
sixth  da.y  of  September,  1910  (if 
that  day  be  a  day  of  jurisdiction, 
if  not,  on  the  next  day  of  juris- 
diction thereafter),  proceed  to 
trial  and  condemnation  thereof, 
should  no  ch\im  be  interposed  for 
the  same.     I  further  return  that 
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I  posted  a  notice  of  attachment 
on   said    barkentine    'Fullerton' 
and  handed  a  copy  of  this  moni- 
tion   to     O.     Oleson,    person    in 
charge.     I   also   placed  a  keeper 
thereon.     Attachment     made     at 
the  drydocks  of  the  Union  Iron 
Works,  San  Francisco  Bay. 
C.  T.  ELLIOTT, 
United  States  Marshal. 
Paul  J.  Arnerich, 
Deputy. 
San  Francisco,  Cal.,  August  26, 
1910.  1910." 

August      26.     Filed  claim  of    the  Mission    Trans- 
portation and  Eefining  Company 
to    the    barkentine  "Fullerton," 
etc. 
'*  26.     Filed  stipulation  for   the  release  of 

the  barkentine  ''Fullerton,"  in 
the  sum  of  $5,000,  with  the  Fidel- 
ity and  Deposit  Company  of 
Maryland,  as  surety.  [3] 
December  30.  Filed  Answer  of  Mission  Trans- 
portation and  Refining  Company, 
to  Libel. 
''  30.     Filed     Cross-Libel    of   the    Mission 

Transportation      and       Refining 
Company. 
''  31.     Issued  Citation  for  the  appearanc'e 

of    the     Southern   Pacific   Com- 
pany,  a   corporation,   to   appear 
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1910. 

and  answer  the  Cross-Libel  of  the 
Mission  Transportation  and  Re- 
fining Company,  filed  herein ;  and 
which  said  Citation  was  after- 
wards on  the  5th  day  of  January, 
1911,  returned  and  filed  with  the 
following  return  of  the  United 
States  Marshal  endorsed  thereon : 

''I  have  served  this  writ  per- 
sonally by  copy  on  Southern 
Pacific  Company,  (a  Corpora- 
tion), the  Cross-libellee  herein 
named,  by  handing  to  and  leaving 
with  F.  H.  Reed,  who  is  the  per- 
son designated  by  the  Defendant 
under  the  Statutes  of  the  State  of 
California  upon  whom  all  legal 
process  shall  be  served  in  matters 
affecting  the  Southern  Pacific  Co. 
(a  Corp.)  in  the  State  of  Cali- 
fornia, an  attested  copy  of  the 
annexed  Citation  in  the  City  and 
County  of  San  Francisco,  in  the 
State  and  Northern  District  of 
California,  January  3,  1911. 

Dated  at  San  Francisco,  Cali- 
fornia, this  fourth  day  of  Janu- 
ary, A.  D.  1911. 

C.  T.  ELLIOTT, 
U.  S.  Marshal. 
By  M.  J.  Fitzgerald, 
Office  Deputy  Marshal."     [4] 


vs. 

1911. 

January 

17 

1913. 

January 

16, 

January 

17. 

January    24. 


January     25. 

February  1. 
February  5. 
February  10. 


February  20. 
March        10. 
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Filed  Answer  of  Southern  Pacific 
Company  to  Cross-libel. 

Filed  Deposition  of  T.  A.  Grant, 
taken  on  behalf  of  claimant. 

The  above-entitled  cause  this  day 
came  on  for  hearing  before  the 
Honorable  Frank  S.  Dietrich, 
Judge  of  the  District  Court  of 
the  United  States  for  the  North- 
ern District  of  California,  and 
after  hearing  was  continued  to 
January  20,  1013,  when  the  cause 
was  argued  and  submitted  to  the 
Court. 

Filed  Memorandum  of  Decision,  dis- 
missing the  Libel  and  Cross-libel 
in  this  cause. 

Filed  Transcript  of  Testimony  taken 
in  open  Court. 

Filed  Decree  dismissing  Cross-libel. 

Filed  Decree  dismissing  Libel. 

Filed  Mission  Transportation  and 
Refining  Company's  notice  of  ap- 
peal. 

Filed  Bond  on  Appeal. 

Filed  Assignment  of  Errors.     [5] 
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In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  First  Division. 

IN  ADMIRALTY— No.  15,070. 

MISSION    TRANSPORTATION  AND    REFIN- 
ING COMPANY,  a  Corporation, 

Cross-libelant, 

vs. 

SOUTHERN   PACIFIC  COMPANY,  a  Corpora- 
tion, 

Cross-respondent. 

Praecipe  [for  Apostles]. 

To  the  Clerk  of  the  Above-entitled  Court : 

You  will  please  prepare  the  Apostles  in  this  case 
to  be  filed  in  the  office  of  the  Clerk  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, upon  the  appeal  heretofore  perfected  in  said 
court  by  cross-libelant,  and  include  in  said  apostles, 
the  following  pleadings,  proceedings  and  papers  on 
file,  to  wit : 

1.  All  those  papers  required  by  section  1  of  para- 
graph 1  of  Rule  4'  of  the  Rules  in  Admiralty  of  the 
United  States  Circuit  Court  of  Appeals. 

2.  All  the  pleadings  in  said  cause,  including  the 
cross-libel,  the  claim  and  answer  to  said  cross-libel, 
with  all  the  exhibits  annexed  thereto. 

3.  All  the  testimony  and  other  proofs  adduced  in 
the  cause,  including  the  testimony  taken  at  the  trial ; 
all  depositions  taken  by  either  party  and  admitted  in 
evidence  and  all  [6]  exhibits  introduced  by  either 
party  and  to  be  sent  up  as  original  exhibits. 
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4.  The  opinion  and  decision  of  the  Court. 

5.  The  final  decree  and  notice  of  appeal. 

6.  The  assignment  of  errors. 
IE/A  A.  CAMPBELL, 
McCUTCHEN,  OLNEY  &  WILLARD, 

Proctors  for    Cross-libelant    and  Appel- 
lant herein. 

[Endorsed] :  Filed  Feb.  20,  1913.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [7] 


In  the  District  Court  of  the  United  States,  Northern 
District  of  California. 

IN  ADMIRALTY. 

SOUTHERN   PACIFIC  COMPANY,  a  Corpora- 
tion, 

Libelant, 

vs. 

Barkentine    "FULLER TON,"    Her    Tackle,    Ap- 
parel and  Furniture, 

Defendant. 

Libel  for  Damages  for  Collision. 
To  the  Honorable  J.  J.  DE  HAVEN,  Judge  of  the 
United  States  District  Court,  Northern  District 
of  California,  in  Admiralty. 
The  libel  of  Southern  Pacific  Company,  a  corpora- 
tion, against  the  barkentine  "Fullerton"  alleges: 

I. 
That  libelant  is  a  corporation  created  and  existing 
under  laws  of  the  State  of  Kentucky  in  the  United 
States  of  America,  and  engaged  in  the  maintenance 
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and  operation  of  railroads  and  appurtenances  there- 
unto appertaining,  in  the  State  of  California,  under 
lease  of  same  from^  the  owners  thereof  for  a  period 
of  ninety  years  from  and  including  the  first  day  of 
January,  1894. 

That  among  said  railroads  and  appurtenances  are 
and  at  all  the  times  herein  mentioned  were  included 
all  steamers  used  in,  or  in  connection  with  their  oper- 
ation, across  and  over  the  bay  of  San  Francisco,  for 
the  transportation  of  freight-cars,  and  that  one  of 
the  steamers  therein  and  so  employed  was,  at  all  the 
times  [8]  hereinafter  mentioned,  and  still  is,  the 
steamer  "Transit,"  said  steamer,  together  with  the 
railroad  to  which  same  was  and  is  appurtenant, 
being  the  property  of  the  Central  Pacific  Railway 
Company,  a  corporation  duly  created  and  existing 
under  the  laws  of  the  State  of  Utah,  in  the  United 
States  of  America,  and  at  all  the  times  herein  re- 
ferred to  was,  as  aforesaid,  duly  possessed,  leased 
and  operated  by  said  libelant. 

That  pursuant  to  the  terms  of  the  lease  of  same 
this  libelant  was  required  to  expend,  and  did  expend, 
all  moneys  requisite  for  the  repair  of  same  by  reason 
of  any  injury  or  damage  thereto  occurring  during  its 
possession  thereof,  and  all  of  the  moneys  required 
for  the  repairs  hereinafter  set  forth  were  advanced 
and  paid  by  said  libelant,  and  said  libelant  is  the 
true  and  hona  -fide  owner  thereof  and  of  all  claims 
therefor,  and  no  other  person  is  the  owner  of  same 
or  any  part  thereof. 

11. 

That  during  all  of  the  times  hereinafter  mentioned 
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said  steamer  was  managed,  controlled  and  operated 
by  a  skillful  master,  officers,  seamen  and  employees, 
and  plied  regularly  in  such  business  as  is  hereinbe- 
fore mentioned  across  and  over  the  bay  of  San 
Francisco,  in  the  State  of  California,  in  the  United 
States  of  America,  between  the  city  of  Oakland  and 
the  city  and  county  of  San  Francisco. 

III. 

That  on  or  about  the  13th  day  of  December,  1909, 
at  about  11  o'clock  P.  M.  of  said  day,  said  steamer 
"Transit,"  in  the  command  and  under  the  direction 
of  the  master  thereof,  and  subject  to  the  services  of 
its  officers,  seamen  and  employees,  and  in  the  oper- 
ation of  the  business  of  libelant  as  hereinbefore  set 
forth,  commenced  her  regular  trip  from  and  at  said 
city  of  Oakland  to  said  city  and  county  of  San  Fran- 
cisco, to  the  terminus  or  point  of  landing  of  said 
steamer  '^ Transit,"  at  said  city  and  county  of  San 
[9]  Francisco,  usually  known  as  and  called  Mis- 
sion Bay  Slip,  adjacent  or  near  to  the  portion  of  said 
Bay  of  San  Francisco,  known  as  Mission  Bay. 

That  during  said  trip  of  said  steamer  from  the 
city  of  Oakland  to  said  city  and  county  of  San  Fran- 
cisco she  was  interrupted  by  a  heavy  fog ;  that  during 
her  said  course  thereon  she  entirely  proceeded  under 
a  slow  bell,  and  careful  and  slow  management,  her 
helm  being  entirely  under  the  hands  and  in  control 
of  her  master,  in  the  pilot-house  thereof,  he  then  and 
there  and  therein  being  assisted  by  the  first  officer 
of  said  steamer  and  one  of  its  deck-hands,  all  win- 
dows of  said  pilot-house  being  then  retained  open 
and  unenclosed,  and  the  fog  whistle  of  said  steamer 
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being  souiided  continuously  b.y  such  assistants,  at 
intervals  ofi  from  thirty  to  forty  seconds,  the  engines 
and  machinery  of  said  steamer  being  then  and  there 
in  charge  of  and  operated  b}^  her  chief  and  assistant 
engineers  and  their  subordinate  employees,  under 
the  directions  of  its  said  master. 

That  said  master  and  his  assistants,  as  aforesaid, 
in  said  pilot-house,  made  during  said  trip  all  efforts 
to  discover  any  approaching  vessel  or  danger  there- 
from, or  the  anchorage  of  any  ship  or  vessel  in  or 
about  its  course  or  elsewhere,  by  careful  inspection 
and  discovery  from  said  pilot-house  of  all  vessels  to 
which  said  steamer  might  be  approaching,  or  which 
might  approach  it,  or  be  visible  to  said  master  and 
assistants,  and  also  of  recognition  of  all  bells  or  fog 
signals  of  any  kind  sounded  by  any  vessel  so  an- 
chored, or  approaching,  or  being  approached,  or 
immediately  or  at  all  perceptible  to  them  or  either  of 
them. 

That  in  addition  to  the  officers  above  mentioned 
and  said  master,  and  for  like  j)urposes  of  safety, 
there  were  also  during  said  trip,  upon  the  bow  of  said 
steamer  "Transit,"  the  second  officer  of  same  and 
four  deck-hands  thereof,  whose  attention  was  wholly 
[10]  occupied  in  like  attempts  to  ascertain  the 
location  of  an}^  and  all  vessels  anchored,  or  proceed- 
ing, or  approaching  or  being  approached,  and  to 
detect  the  sounding  at  any  time  of  any  bell  or  fog 
signal  from  any  such  vessel. 

That  twenty-five  minutes  after  leaving  said  Oak- 
land, while  upon  her  course  to  San  Francisco,  the 
master,    officers   and   deck-hands    of    said   steamer 


vs.  Southern  Pacific  Company.  11 

*' Transit"  heard  the  fog  bell  located  at  said  Mission 
Bay  slip  ringing,  but  up  to  said  time  had  heard  no 
bell  or  fog  signal  from  any  vessel,  nor  had  seen  any 
vessel  anchored,  approaching,  or  being  approached 
b}^  her,  or  otherwise  visible;  that  three  or  five  min- 
utes later  the  lookouts  last  above  mentioned  reported 
a  light  upon  the  port  bow  of  said  steamer  "Transit" 
and  close  aboard,  when  her  helm  was  put  hard-to- 
port,  and  a  signal  given  to  her  engineers  for  full  speed 
ahead,  trying  to  sheer  off  from  any  vessel  indicated 
b}^  such  light,  but  it  was  then  too  late  to  avoid  col- 
lision with  the  barkentine  "Fullerton"  hereinafter 
described,  upon  which  said  light  was  exhibited,  the 
bowsprit  thereof  being  not  more  than  two  or  three 
feet  back  from  the  forward  pilot-house  of  the  "Tran- 
sit." On  discovery  of  this  fact  two  bells  were  given 
hj  the  master  of  the  "Transit"  to  its  engineer,  to 
stop  the  engine,  but  the  headway,  little  as  it  was, 
brought  the  "Transit"  right  about  midship  across 
the  bow  of  the  "Fullerton,"  tearing  off  the  top  of 
the  port  paddle-box  and  bridge  thereof  of  the  "Tran- 
sit," the  bowsprit  of  the  former  tearing  down  the 
funnel  of  the  latter,  and  the  cut-water  and  bobstays 
of  the  "Fullerton"  damaging  the  guard  and  spring 
beam  of  the  "Transit."  That  in  consequence  of 
said  damages  and  other  damages  resulting  therefrom 
or  connected  therewith  the  sum  of  $-l,10'5.62,  in  law- 
ful money  of  the  United  States  of  America,  was 
actuall.y  expended  by  libelant  herein  at  its  own  cost 
and  expense,  in  the  repair  of  said  steamer  "Tran- 
sit."    [11] 


12        Mission  Transportation  dt  Refining  Co. 

TV. 

That  the  barkentiue  "Fullerton"  hereinbefore 
mentioned  is  a  four-masted  vessel,  and  at  the  time 
of  the  collision  heretofore  recited  was  anchored  at 
a  point  near  to  the  fairway  of  said  steamer  "Tran- 
sit" required  for  her  said  passage  from  the  city  of 
Oakland  to  the  city  and  county  of  San  Francisco, 
and  during  said  period  was  encompassed  by  a  dense 
fog,  but  failed  to  sound  any  bell  or  other  fog  signal 
capable  of  being  heard  or  recognized  hj  the  master, 
officers,  seamen  or  employees  of  any  vessel  upon 
said  passage,  or  in  anywise  approaching  said  "Ful- 
lerton," and  that  by  reason  of  such  failure  the  an- 
chorage and  position  of  said  vessel  was  wholly  un- 
known to  or  recognizable  by  the  master,  officers,  sea- 
men or  employees  of  said  steamer  "Transit,"  or  any 
of  them,  except  as  hereinbefore  set  forth,  and  then 
not  until  after  its  light  had  been  seen  by  the  latter 
under  such  conditions  as  to  avoid  the  possibility  of 
collision  of  said  "Fullerton"  with  said  steamer 
"Transit,"  and  the  damage  and  injury  to  said 
steamer  "Transit,"  and  the  outlay  therefor  by  libel- 
ant, as  hereinbefore  set  forth. 

V. 

That  at  all  the  times  hereinbefore  mentioned  said 
"Fullerton"  was  and  still  is  on  navigable  waters, 
to  wit,  upon  the  bay  of  San  Francisco  aforesaid, 
within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States,  and  within  the  port  of  San  Fran- 
cisco and  Northern  District  of  California,  wherein 
this  libel  is  filed. 
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VI. 

Libelant  further  states  tliat  the  cause  within  this 
libel  set  forth  is  one  civil  and  maritime,  to  wit,  of 
tort  and  damage,  namely,  of  collision  as  aforesaid, 
and  that  this  libel  propounds  and  articulates  in  dis- 
tinct articles  the  various  allegations  of  [12]  fact 
upon  which  said  libelant  relies  in  support  of  its  suit; 
so  that  the  above-named  defendant  may  be  enabled 
to  answer  distinctly  and  separately  the  several  mat- 
ters contained  in  each  article,  and  that  all  the  said 
premises  are  true  and  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States  and  of 
this  Honorable  Court. 

WHEREFORE,  the  libelant  prays  that  process  in 
due  form  of  law  according  to  the  course  of  this 
Court  in  causes  of  admiralty  and  maritime  jurisdic- 
tion may  issue  against  the  said  barkentine  "Fuller- 
ton,"  her  tackle,  apparel  and  furniture,  and  that  all 
persons  claiming  any  interest  therein  may  be  cited 
to  appear  and  answer  all  and  singular  the  matters 
aforesaid,  and  that  this  Honorable  Court  will  be 
pleased  to  decree  the  payment  of  the  damages,  to 
wit,  $4,105.62,  as  aforesaid,  in  lawful  money  of  the 
United  States,  with  costs  and  interest,  and  that  the 
said  vessel  ma}-  be  condemned  and  sold  to  pay  the 
same,  and  that  the  libelant  may  have  such  other  and 
further  relief  in  the  premises  as  in  law  and  justice 
it  may  be  entitled  to. 

J.  E.  FOULDS, 
Proctor  for  Libelant.     [13] 
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ISTorthern  District  of  California, — ss. 

W.  F.  Ingram,  being  duly  sworn,  deposes  and 
says:  That  he  is  an  officer,  to  wit,  the  Assistant  Sec- 
retary of  the  Southern  Pacific  Company,  above 
named  as  libelant  herein;  that  he  has  read  the  fore- 
going libel  and  knows  the  contents  thereof,  and  that 
the  same  i&  true  of  his  own  knowledge,  except  as 
to  the  matters  therein  stated  to  be  alleged  on  infor- 
mation and  belief,  and  as  to  those  matters  he  be- 
lieves it  to  be  true.  Affiant  further  declares  that 
the  said  Southern  Pacific  Company,  hj  whom  and 
on  whose  behalf  the  claim  set  forth  in  said  libel  is 
made,  is  the  true  and  bona  fide  owner  of  said  claim, 
and  that  no  other  person  is  the  owner  thereof. 

W.  F.  INGRAM. 

Sworn  to  before  me  this  23d  day  of  August,  1910. 
[Seal]  E.  B.  RYAN, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

[Endorsed] :  Filed  Aug.  25,  1910.  Jas.  P.  Brown, 
Clerk.     By  Francis  Krull,  Deputy  Clerk.     [14] 


Monition. 

Northern  District  of  California, — ss. 
The  President  of  the  United  States  of  America,  to 
the  Marshal  of  the  United  States  for  the  North- 
ern District  of  California,  Greeting: 
WHEREAS,  a  Libel  hath  been  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  Northern 
District  of  California,  on  the  25th  day  of  August,  in 
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the  year  of  our  Lord  one  thousand  nine  hundred  and 
ten: 

By  SOUTHERN  PACIFIC  COMPANY,  a  corpo- 
ration, against  The  Barkentine  "Fullerton,"  her 
tackle,  apparel  and  furniture,  in  a  cause  of  collision, 
civil  and  maritime,  for  the  reasons  and  causes  in 
the  said  libel  mentioned,  and  praying  the  usual  pro- 
cess and  monition  of  the  said  court  in  that  behalf 
to  be  made,  and  that  all  persons  interested  in  the 
said  vessel,  her  tackle,  etc.,  may  be  cited  in  general 
and  special  to  answer  the  premises,  and  all  proceed- 
ings being  had  that  the  said  vessel,  her  tackle,  etc., 
may  for  the  causes  in  said  Libel  mentioned  be  con- 
demned and  sold  to  pay  the  demands  of  the  libel- 
ant,— 

YOU  ARE  THEREFORE  HEREBY  COM- 
MANDED to  attach  the  said  vessel,  her  tackle,  etc., 
and  to  retain  the  same  in  your  custody  until  the 
further  order  of  the  Court  respecting  the  same  and 
to  give  due  notice  to  all  persons  claiming  the  same, 
or  knowing  or  having  anything  to  sa,y  wh}^  the  same 
should  not  be  condemned  and  sold  pursuant  to  the 
prayer  of  the  said  Libel,  that  the,y  be  and  appear 
before  the  said  Court,  to  be  held  in  and  for  the 
Northern  District  of  California,  on  the  SIXTH  day 
of  SEPTEMBER,  A.  D.  1910,  at  ten  o'clock  in  the 
forenoon  of  the  same  day,  if  that  day  shall  [15] 
be  a  day  of  jurisdiction,  otherAvise  on  the  next  day 
of  jurisdiction  thereafter,  then  and  there  to  inter- 
pose a  claim  for  the  same,  and  to  make  their  allega- 
tions on  that  behalf. 

And  what  you  shall  have  done  in  the  premises  do 
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you  then  and  there  make  return  thereof,  together 
with  this  writ. 

Witness  the  Hon.  JOHN  J.  DE  HAVEN,  Judge 
of  the  said  Court,  at  the  City  and  County  of  San 
Francisco,  in  the  Northern  District  of  California, 
this  25th  day  of  August,  in  the  year  of  our  Lord,  one 
thousand  nine  hundred  and  ten,  and  of  our  inde- 
pendence the  one  hundred  and  35th. 

[Seal]  JAS,  P.  BROWN, 

Clerk. 

By  M.  T.  Scott, 

Deputy  Clerk. 
J.  E.  FOULDS, 

Proctor  for  Libelant. 

MARISHAL'S  RETURN. 
In  obedience  to  the  within  Monition,  I  attached 
the  barkentine  ''Fullerton"  therein  described  on  the 
26th  day  of  August,  1910,  and  have  given  due  notice 
to  all  persons  claiming  the  same  that  this  Court  will, 
on  the  sixth  day  of  September,  1910  (if  that  day  be 
a  day  of  jurisdiction;  if  not,  on  the  next  day  of  juris- 
diction thereafter),  proceed  to  trial  and  condemna- 
tion thereof,  should  no  claim  be  interposed  for  the 
same.  I  further  return  that  I  posted  a  notice  of  at- 
tachment on  said  barkentine  "Fullerton"  and 
handed  a  copy  of  this  Monition  to  0.  Oleson,  person 
in  charge.  I  also  placed  a  keeper  thereon.  Attach- 
ment made  at  the  drydocks  of  the  Union  Iron  Works, 

San  Francisco  Bay. 

C.  T.  ELLIOTT, 

United  States  Marshal. 
By  Paul  J.  Americh, 
Deputy. 
San  Francisco,  Cal.,  August  26,  1910. 
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[Endorsed] :  Filed  Aug.  31,  1910.     Jas.  P.  Brown, 
Clerk.     By  Francis  Krull,  Deputy  Clerk.     [16] 


In  the  District  Court  of  the  United  States  of  Amer- 
ica, Northern  District  of  California. 
IN  ADMIRALTY— No.  15,070. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

Libelant, 

vs. 

Barkentine  ' '  FULLERTON, "  etc. 

Claim  of  Mission  Ti"ansportation  &  Refining  Co. 
To  the  Honorable  JOHN  J.  DE  HAVEN,  Judge  of 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  California: 
The  claim  of  Mission  Transportation  and  Refining 
Company,  a  corporation,  to  the  barkentine  "Fuller- 
ton,"  her  tackle,  apparel  and  furniture,  now  in  the 
custody  of  the  Marshal  of  the  United  States  for  the 
said  Northern  District  of  California,  at  the  suit  of 
^Southern  Pacific  Company,  a  corporation,  alleges — 
That  Mission  Transportation  and  Refining  Co.,  a 
Corp.,  the  true  and  bona  fide  owner  of  the  said  bark- 
entine "Fullerton,"  her  tackle,  apparel  and  furni- 
ture, and  that  no  other  person  is  owner  thereof. 

Wherefore,  this  claimant  prays  that  this  Honor- 
able Court  will  be  pleased  to  decree  a  restitution  of 
the  same  to  Mission  Transportation  and  Refining 
Company,  a  corporation,  and  otherwise  right  and 
justice  to  administer  in  the  premises.     [17] 

MISSION  TRANSPORTATION  AND  RE- 
FINING COMPANY. 

By  W.  O.  TUBBY,  Manager. 
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Northern  District  of  California, — ss. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  August,  A  D.  1910' 

[Seal]  FRANCIS  KRULL, 

Deputy  Clerk  U.  S.  District  Court,  Northern  Dis- 
trict of  California. 

PAOE,  McCUTCHEN  &  KNIGHT, 
Proctors  for  Claimant. 

[Endorsed] :  Filed  Aug.  26,  1910.     Jas.  P.  Brown, 
Clerk.     By  Francis  Krull,  Deputy  Clerk.     [18] 


hi  the  District  Court  of  the  United  States,  Northern 
District  of  California. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

Libelant, 

vs. 

Barkentine  ''FULLERTON,"  Her  Tackle,  Apparel 
and  Furniture, 

Respondent. 

MISSION    TRANSPORTATION    &    REFINING 
COMPANY,  a  Corporation, 

Claimant. 

Answer  of  Mission  Transportation   and   Refining 

Company. 
To  the  Honorable  JOHN  J.  DE  HAVEN,  Judge  of 
the  Above-entitled  Court: 
The  answer  of  Mission  Transportation  &  Refining 
Company,  a  corporation,  claimant  herein,  to  the  libel 
herein,  admits,  denies  and  alleges  as  follows: 
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I. 

Answering  the  allegations  of  paragraph  I  of  said 
libel,  claimant  admits  the  allegations  contained  in 
that  portion  of  said  paragraph,  commencing  with  the 
beginning  thereof,  and  continning  down  to,  and  in- 
cluding, the  word  "libelant,"  [19]  in  the  seventh 
line  of  the  second  page  of  said  libel. 

Claimant  has  no  information  or  belief  sufficient  to 
enable  it  to  answer  the  allegations  contained  in  that 
portion  of  paragraph  I  of  said  libel,  commencing 
with  the  word  "that,"  in  the  eighth  line  of  page  two 
of  said  libel,  and  continuing  down  to,  and  including, 
the  word  "therefor,"  in  the  fourteenth  line  on  the 
second  page  of  said  libel,  and,  placing  its  denial 
thereof  on  that  ground,  and  for  that  reason,  denies 
that  pursuant  to  the  terms  of  the  lease  of  said 
steamer  "Transit,"  or  at  all,  libelant  was  required 
to  expend,  or  did  expend,  all,  or  any,  of  the  moneys 
requisite  for  the  repair  of  the  same,  by  reason  of 
any  injury  or  damage  thereto,  occurring  during  its 
possession  thereof;  and 

For  the  same  reason,  claimant  further  denies  that 
all,  or  any,  of  the  moneys  required  for  the  repairs 
thereinafter  set  forth,  were  advanced  and  paid  by 
said  libelant,  or  that  said  libelant  is  a  true  and  hona 
fide  owner  of  any,  or  all,  claims  therefor;  but  claim- 
ant admits  that  no  other  person,  or  any  person,  is 
the  owner  of  the  same,  or  any  part  thereof. 

II. 

Answering  the  allegations  of  paragraph  II  of  said 
libel,  claimant  denies  that  during  all  of  the  times, 
or  during  any  of  the  times  therein  mentioned,  said 
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steamer  was  managed,  controlled  and  operated  by 
skillful  master,  officers,  seamen  or  employees. 

Further  answering  the  remaining  allegations  of 
said  paragraph,  claimant  admits  that  said  steamer 
plied  regularly  in  such  business  as  thereinbefore 
mentioned,  [20]  across  and  over  the  bay  of  San 
Francisco,  in  the  State  of  California,  in  the  United 
States  of  America,  between  the  city  of  Oakland,  and 
the  city  and  county  of  San  Francisco. 

III. 

Answering  the  allegations  of  paragraph  III  of 
said  libel,  claimant  admits  that  on  or  about  the  13th 
day  of  December,  1900,  at  about  eleven  o'clock  P. 
M.  of  said  day,  said  steamer  "Transit,"  in  com- 
mand, and  under  the  direction,  of  the  master  there- 
of, and  subject  to  the  services  of  its  officers,  seamen 
and  employees,  and  in  the  operation  of  the  business 
of  libelant,  thereinbefore  set  forth,  commenced  her 
.regular  trips  from,  and  at,  said  city  of  Oakland,  to 
said  city  and  county  of  San  Francisco,  to  the  termi- 
nus, or  point  of  landing,  of  said  steamer  ' '  Transit, ' ' 
at  said  city  and  county  of  San  Francisco,  known  as, 
and  called,  Mission  Bay  slip,  adjacent  or  near  to  that 
portion  of  said  bay  of  San  Francisco,  known  as  Mis- 
sion Bay;  and  that  during  said  trip  of  said  steamer 
from  the  city  of  Oakland  to  said  city  and  county  of 
San  Francisco,  she  was  interrupted  by  heavy  fog. 

Claimant  has  no  information  or  belief  sufficient  to 
enable  it  to  answer  the  allegations  contained  in  that 
portion  of  paragraph  III,  of  said  libel,  commencing 
with  the  word  "that"  in  the  sixth  line  on  th,e  third 
page  of  said  libel,  and  continuing  down  to,  and  in- 
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eluding  the  word  "Transit,"  at  the  close  of  said 
paragraph  in  the  thirtieth  line  on  the  fourth  page 
of  said  libel,  and,  placing  its  denial  on  that  ground, 
and  for  that  reason,  denies  that  during  her  said 
course  thereon,  or  at  any  time,  said  steamer  entirely, 
[21]  or  at  all,  proceded  under  a  slow  bell  and  care- 
ful and  slow  management,  and  denies  that  her  helm 
was  entirely  in  the  hands  of,  and  under  the  control 
of,  her  master,  in  the  pilot-house  thereof;  that  he 
then  and  therein  was  assisted  by  the  first  officer  of 
said  steamer,  and  or  one  of  his  deck-hands;  and 
denies  that  the  windows  of  said  pilot-house  were  re- 
tained open  and  unenclosed,  and  denies  that  the  fog 
whistle  of  said  steamer  was  sounded  continuously 
by  such  assistant,  at  intervals  of  from  thirty  to  forty 
seconds,  and  denies  that  the  engines  and  machinery 
of  said  steamer  were  then  and  there  in  charge  of  and 
operated  by  her  chief  and  assistant  engineers,  and 
their  subordinate  employees,  under  the  direction  of 
her  said  master. 

For  the  same  reason,  claimant  denies  that  said 
master  and  his  assistants,  or  his  assistants,  as  afore- 
said, in  said  pilot-house,  or  elsewhere,  made,  during 
said  trip  all  or  any  efforts  to  discover  any  approach- 
ing vessel  or  danger  therefrom  or  the  anchorage  of 
any  vessel,  in  or  about  its  course,  or  elsewhere,  by 
careful,  or  any,  inspection  and  discovery,  from  said 
pilot-house  or  any  other  place  of  all  vessels  to  which 
said  steamer  might  be  approaching,  or  which  might 
approach  it,  or  be  visible  to  said  master  and  assist- 
ants; and  denies  that  they  made  any  effort  of  recog- 
nition of  any,  or  all,  or  any,  vessel,  or  fog  signals, 
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of  any  kind,  sounded  by  any  vessel  so  anchored  or 
approaching,  or  being  approached,  or  immediately, 
or  at  all,  perceptible  to  them,  or  either  of  them. 

For  the  same  reason,  claimant  denies  that  in  ad- 
dition to  the  officers  above  mentioned,  and  said  mas- 
ter, [22]  or  at  all,  and  or  for  like  purposes  of 
safet}^,  there  were  also,  d'uring  said  trip,  or  at  all, 
upon  the  bow  of  said  steamer  "Transit"  the  second 
officer  of  the  steamer  and  four  deck-hands  thereof, 
or  any  officer,  or  deck-hands,  whose  attention  was 
solely,  or  at  all,  occupied  in  like  attempts  to  ascer- 
tain the  location  of  any,  or  all,  vessels  anchored  or 
proceeding,  or  approaching,  or  being  approached, 
and  or  to  detect  the  sounding,  at  any  time,  of  any 
bell,  or  any  signal,  from  any  such  vessel. 

For  the  same  reason,  claimant  denies  that  twenty- 
five  minutes  after  leaving  said  Oakland,  or  at  any 
time,  while  upon  her  course  to  San  Francisco,  the 
master,  officers,  or  deck-hands  of  said  steamer  "Tran- 
sit" heard  the  fog  bell,  located  at  Mission  Slip,  ring- 
ing, and  denies  that  up  to  said  time  they  had  heard 
no  fog  bell  or  fog  whistle,  from  any  vessel,  nor  had 
seen  any  vessel  anchored,  approaching,  or  being  ap- 
proached by  her,  or  otherwise  visible. 

And  for  the  same  reason,  claimant  denies  that 
three  or  five  minutes  later,  or  at  all,  the  lookouts,  last 
above  mentioned,  or  any  lookouts,  reported  a  light  on 
the  port  bow  of  the  steamer  "Transit,"  and  close 
aboard,  and  denies  that  her  helm  was  put  hard  to 
port,  and  a  signal  given  to  her  engineers  for  full  speed 
ahead,  and  denies  that  she  tried  to  sheer  off  from  said 
vessel,  indicated  by  such  light,  or  that  it  was  then  too 
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late  to  avoid  collision  with  the  barkentine  ''Fuller- 
ton,  ' '  or  that  the  bow  thereof  was  not  more  than  two 
or  three  feet  back  from  the  forward  pilot-house  of  the 
"Transit";  except  that  claimant  admits  that  a  light 
was  exhibited  on  said  "Fullerton."     [23] 

And  for  the  same  reason,  claimant  denies  that  on 
the  discovery  of  the  position  of  the  barkentine  "Ful- 
lerton,"  two  bells  were  given  by  the  master  of  the 
''Transit"  to  his  engineers,  to  stop  the  engines,  but 
claimant  admits  that  the  headway  of  the  steamer 
"Transit"  brought  her  right  about  amidships,  across 
the  bow  of  the  ' '  Fullerton, ' '  and  claimant  denies  that 
said  headway  of  said  steamer  "Transit"  was  slight 
or  slow. 

For  the  same  reason,  claimant  denies  that  said 
collision  tore  off  the  top  of  the  port  paddle-box  and 
bridge  of  the  ' '  Transit, ' '  or  that  the  bowsprit  of  the 
"Fullerton"  tore  down  the  funnel  of  the  "Transit," 
or  that  the  cut-water  and  bobstays  of  the  "Fuller- 
ton"  damaged  the  guard  and  springbeam  of  the 
"Transit,"  or  that  in  consequence  of  said  damages, 
or  any  damages,  resulting  therefrom,  or  connected 
therewith,  the  sum  of  four  thousand  one  hundred  and 
five  and  62/100  ($4,105.62),  or  any  other  sum,  in  law- 
ful money  of  the  United  States  of  America,  was  actu- 
ally expended  by  libelant  herein,  at  its  own  cost  and 
expense,  in  the  repair  of  said  steamer  "Transit." 

IV. 
Answering  the  allegations  of  paragraph  IV,  of  said 
libel,  claimant  admits  that  the  barkentine  "Fuller- 
ton"  hereinbefore  mentioned,  was  a  four-masted  ves- 
sel, but  claimant  denies  that  at  the  time  of  the  colli- 
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sion,  heretofore  recited,  or  at  any  other  time,  said 
barkentine  was  anchored  at  a  point  near  to  the  fair- 
way of  said  steamer  ''Transit,"  required  for  her 
passage  from  the  city  of  Oakland  to  the  city  and 
county  of  San  Francisco.     [24] 

Claimant  admits  that  portion  of  said  paragraph, 
alleging  that  during  said  period,  said  barkentine 
"Fullerton"  was  encompassed  by  a  dense  fog,  but 
claimant  denies  that  said  barkentine  "Fullerton," 
and  or  the  officers  or  crew  thereof,  failed  to  sound 
any  bell  or  other  fog  signal,  capable  of  being  heard 
or  recognized  by  the  master,  officers,  seamen  or  em- 
ployees or  any  vessel  upon  said  passage,  or  in  any 
wise  approaching  said  "Fullerton,"  and  claimant 
further  denies  that  by  reason  of  such  failure,  or  any 
failure,  the  anchorage  and  position  of  said  vessel  was 
wholly  unknown  to,  or  unrecognizable  by,  the  mas- 
ter, officers,  seamen  or  employees  of  said  steamer 
"Transit,"  and  further  denies  that  the  anchorage  and 
position  of  said  "Transit"  was  wholly  unknown  to, 
or  unrecognizable  by,  the  master,  officers,  seamen  and 
of  employees  of  said  steamer  "Transit,"  until  after 
the  light  on  said  "Fullerton"  had  been  seen  by  the 
master,  officers,  seamen  or  employees  of  said  steamer 
"Transit,"  under  such  conditions  as  to  make  unavoid- 
able a  collision  of  said  "Transit"  with  said  "Fuller- 
ton,"  and  claimant  further  denies  that  damage  and  in- 
jury to  said  steamer  "Transit,"  and  the  outlay  there- 
for, by  libelant,  occurred  as  thereinbefore  set  forth. 

V. 

Claimant  admits  the  allegations  of  paragraph  V  of 
said  libel. 
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VI. 

Answering  the  allegations  of  paragraph  VI  of  said 
libel,  claimant  denies  that  the  cause  within  the  libel 
set  forth  is  one  of  civil  and  maritime,  to  wit,  of  tort 
and  damage  namely  of  collision,  as  aforesaid,  or  that 
there  is  any  cause  [25]  of  action  at  all,  but  admits 
that  the  libel  propounds  and  articulates  the  various 
allegations  of  fact,  upon  which  said  libelant  relies, 
in  support  of  its  suit,  except  that  libelant  does  not 
admit  the  truth  of  said  various  allegations. 

Claimant  further  denies  that  the  libel  propounds 
and  articulates  in  distinct  articles,  the  various  alle- 
gations of  fact,  upon  which  said  libelant  relies  in 
support  of  its  suit,  so  that  respondent  and  claimant 
may  be  enabled  to  answer  distinctly  and  separately, 
the  several  matters  contained  in  each  article. 

Answering  the  further  allegations  of  said  para- 
graph, claimant  admits  that  said  premises  are  within 
the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  and  this  Honorable  Court,  but  denies 
that  said  premises  are  true. 

VII. 

And  further  answering  said  libel,  claimant  alleges 
the  truth  to  be  that  on  the  night  of  December  13, 
1909,  at  about  eleven  o'clock,  while  said  barkentine 
"Fullerton"  was  properly  and  lawfully  anchored  in 
the  bay  of  San  Francisco,  and  within  the  anchorage 
zone  fixed  by  the  rules  and  regulations  of  the  Harbor 
Commissioners  of  the  Port  of  San  Francisco,  and 
while  encompassed  by  a  fog,  prevailing  over  that  por- 
tion of  the  waters  of  the  bay  of  San  Francisco,  in 
which    said   "Fullerton"   was   anchored,   the   said 
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steamer  ''Transit,"  while  on  a  trip  from  the  city  of 
Oakland,  to  Mission  Bay  slip,  in  the  city  of  San  Fran- 
cisco, ran  into,  and  collided  with,  said  "Fullerton," 
and  seriously  damaged  the  latter,  and  caused  claim- 
ant a  loss,  amounting  to  the  sum  of  one  thousand 
eight  hundred  and  thirty  and  [26]  69/100  dollars 
($1830.69)  ;  that  at  and  prior  to  the  time  of  said  col- 
lision, said  "FuUerton"  was  equipped  with  the  lights 
and  fog  bell,  required  by  law,  which  lights  were  kept 
brightly  burning,  and  which  fog  bell  was  duly  and 
regularly  run,  during  the  prevalence  of  said  fog,  by 
the  lookout  maintained  on  board  said  "Fullerton," 
as  by  law  required ;  that  the  presence  and  position  of 
said  *'Fullerton"  was  well  known  to  the  master,  offi- 
cers and  crew  of  said  ' '  Transit, ' '  and  that  said  colli- 
sion resulted  from  no  act  or  fault  or  neglect  on  the 
part  of  the  owners  of  said  "Fullerton,"  her  master, 
officers  or  crew,  but  said  collision  was  solely  due  to 
the  careless,  negligent  and  unlawful  navigation  of 
said  steamer  ' '  Transit ' '  in  said  fog, 

WHEREFOEE,  claimant  praj^s  that  the  libel 
herein  may  be  dismissed,  and  that  it  may  recover  its 
costs  and  disbursements  herein  incurred,  and  such 
other  and  further  relief  as  shall  be  deemed  meet  and 
equitable  in  the  premises. 

MISSION  TRANSPORTATION  &  REFIN- 
ING COMPANY. 

By  W.  G.  TUBBY, 
Manager  Marine  Department. 

PAGE,  McCUTCHEN,  KNIGHT,  OLNEY, 

IRA  A.  CAMPBELL, 

Proctors  for  Claimant.     [27] 
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State  of  California, 

City  and  County  of  San  Francisco, — ss. 

W.  G.  Tubby,  being  first  duly  sworn,  deposes  and 
says :  That  lie  is  tlie  Manager  Marine  Department  of 
Mission  Transportation  &  Refining  Company,  a  cor- 
poration, claimant  herein ;  that  he  has  read  the  fore- 
going answer,  and  know^s  the  contents  thereof,  and 
believes  the  same  to  be  true. 

W.  G.  TUBBY. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  December,  1910. 

FRANK  L.  OWEN, 
Notary  Public,  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

[Endorsed] :  Filed  Dec.  30,  1910.  Jas.  P.  Brown, 
Clerk.     By  M.  T.  Scott,  Deputy  Clerk.     [28] 


In  tlie  District  Court  of  the  United  States,  Northern 
District  of  California. 

No.  15,070. 

MISSION   TRANSPORTATION   &  REFINING 
COMPANY,  a  Corporation, 

Cross-libelant, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a   Corpora- 
tion, 

Cross-respondent. 
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Cross-Libel. 
To  the  Honorable  JOHN  J.  DE  HAVEN,  Judge  of 
the  Above-entitled  Court : 

The  cross-libel  of  the  Mission  Transportation  & 
Refining  Company,  a  corporation,  against  the  South- 
ern Pacific  Company,  a  corporation,  articulately  pro- 
pounds and  alleges  as  follows : 

I. 

That  the  Mission  Transportation  &  Refining  Com- 
pany, cross-libelant  herein,  is  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California,  and  was,  during  all 
the  times  herein  mentioned,  and  now  is,  the  owner  of 
the  barkentine  '  *  Fullerton, "  an  American  vessel  of 
about  1554  gross  tons,  register. 

II. 

That  the  Southern  Pacific  Company,  cross-re- 
spondent herein,  is  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Kentucky,  and  [29]  was,  during  all  the  times 
herein  mentioned,  the  time-chartered  owner  and 
operator  of  the  steamer  "Transit,"  a  car  ferry,  and 
was  responsible  for  the  acts  of  the  master,  officers  and 
crew  of  said  steamer. 

III. 

That  on  the  night  of  the  13th  day  of  December, 
1909,  said  barkentine  ''Fullerton"  was  properly  and 
lawfully  anchored  in  the  Bay  of  San  Francisco,  south 
of  the  16th  Street  fairway,  leading  to  Mission  Bay, 
and  within  the  anchorage  zone  fixed  by  the  Rules  and 
Regulations  of  the  Harbor  Commissioners,  governing 
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the  anchoring  of  vessels  in  the  Bay  and  Harbor  of 
San  Francisco ;  that  said  vessel  was  anchored  in  said 
position  on  the  20th  day  of  September,  1909,  by  one 
of  the  tugs  belonging  to  the  Shipowners  and  Mer- 
chants' Tugboat  Company,  and  had  there  remained 
during  the  subsequent  intervening  period  until  the 
happening  of  said  collision. 

IV. 

That  on  or  about  the  hour  of  11 :20  P.  M.  of  said 
l^h  day  of  December,  said  steamer  "Transit,"  while 
making  a  trip  from  her  usual  berth  on  the  Oakland 
shore  to  Mission  Bay  slip,  in  the  city  and  county  of 
San  Francisco,  ran  into  and  collided  with,  said  bar- 
kentine  "Fullerton,"  striking  the  forward  part  of 
said  "Fullerton,"  and  inflicting  on  her  the  herein- 
after mentioned  damages. 

V. 

That  at  and  preceding  the  time  of  said  collision  a 
heavy  fog  prevailed  over  the  waters  of  that  portion 
of  San  Francisco  Bay,  in  which  said  "Ftillerton" 
was  anchored,  [SO]  and  enshrouded  said  barken- 
tine ;  that  said  "  Transit "  was,  at  the  time  of,  and  pre- 
ceding said  collision,  proceeding  through  said  fog  at 
an  unlaw^ful  rate  of  speed,  and  was  being  navigated 
without  said  master  being  in  his  proper  position,  and 
without  the  necessary  lookouts  required  by  law,  sta- 
tioned on  the  bow  and  bridge  of  said  steamer,  where 
said  master  and  said  lookouts  could  have  an  unob- 
structed view  and  range  of  hearing. 

That  said  steamer  "Transit"  had  traversed  said 
course  from  Oakland  to  Mission  Bay  slip  and  return, 
several  times  a  day,  during  the  entire  period  said 
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barken  tine  ^'Fullerton"  was  anchored  in  her  hereto- 
fore described  position,  and  had,  on  the  same  night, 
at  about  9  o'clock  P.  M.,  left  said  Mission  Bay  slip, 
and  voyaged  to  Oakland ;  that  by  reason  of  said  facts, 
the  master,  officers  and  crew  of  said  steamer  "Tran- 
sit" well  knew  the  location  and  position  in  which 
said  barkentine  "Fullerton"  was  anchored,  but,  not- 
withstanding said  knowledge  and  said  fog,  said  mas- 
ter negligently  and  carelessly  navigated  said  steamer 
at  said  undue  rate  of  speed,  and  caused  said  steamer 
to  collide  with  said  barkentine  "Fullerton." 

VI. 

That  said  barkentine  "Fullerton,"  during  said 
night  of  December  13,  and  at  the  time  of  said  colli- 
sion, had  stationed  on  board,  the  lookout  required  by 
law,  and  was  properly  and  efficiently  equipped,  dur- 
ing all  said  time,  with  the  lights  and  fog  bell  required 
by  laWj  which  lights  were,  at  the  time  of,  and  during 
all  time  prior  to,  said  collision,  burning  brightly,  and 
which  fog  bell  was  duly  and  regular^  rung  by  said 
lookout  during  said  night,  while  said  fog  prevailed, 
and  particularly  so  rung  at,  and  immediately  prior  to, 
the  time  of  said  collision.     [31] 

VII. 

That  by  reason  of  said  collision  said  barkentine 
"Fullerton"  had  her  headgear  and  figurehead  car- 
ried away,  and  her  stem  and  bow  badly  injured,  to 
cross-libelant's  damage,  in  the  sum  of  one  thousand 
eight  hundred  and  thirteen  and  69/100i  ($1813.69) 
dollars. 

VIII. 

That  said  collision  was  due  to  the  improper,  care- 
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less  and  negligent  management  and  navigation  of 
said  steamer  "Transit,"  and  was,  in  no  respect,  due 
to  any  fault  or  negligence  on  the  part  of  said  barken- 
tine  ' '  FuUerton, ' '  her  officers  or  crew. 

IX. 
That  all  and  singular  the  premises  are  true  and 
within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States  and  of  this  Honorable  Court. 

THEREFOEE,  cross-libelant  prays  that  a  cita- 
tion, in  due  form  of  law,  according  to  the  course  and 
practice  of  this  Honorable  Court,  in  cases  of  admir- 
alty and  maritime  jurisdiction,  may  issue  against  the 
said  Southern  Pacific  Company,  a  corporation,  and 
that  it  be  cited  to  appear  and  answer  under  oath,  all 
and  singular,  the  matters  aforesaid,  and  that  this 
Honorable  Court  may  be  pleased  to  decree  payment 
of  the  aforesaid  sum  of  one  thousand  eight  hundred 
and  thirteen  and  69/100  ($1,813.69)  dollars,  with  in- 
terest and  costs  herein  incurred ;  and  that  it  may  have 
such  other  and  further  relief  as  may  be  deemed  meet 
and  equitable  in  the  premises. 

MISSION  TRANSPORTATION  &  REFIN- 
ING COMPANY. 

By  W.  G.  TUBBY, 
Manager  Marine  Department. 
PAGE,  McCUTCHEN,  KNIGHT  &  OLNEY, 
IRA  A.  CAMPBELL, 

Proctors  for  Cross-libelant.     [32] 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

W.  G.  Tubby,  being  first  duly  sworn,  deposes  and 
says: 
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That  he  is  the  manager  of  the  Marine  Department 
of  Mission  Transportation  &  Refining  Company,  a 
corporation ;  that  he  has  read  the  foregoing  cross- 
libel,  knows  the  contents  thereof,  and  believes  the 
same  to  be  true. 

W.  a.  TUBBY. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  December,  1910. 

FRANK  L.  OWEN, 
Notary  Public  in  and  for  the   City  and   County  of 
San  Francisco,  State  of  California. 

[Endorsed]  :  Filed  Dec.  30,  1910.  Jas.  P.  Brown. 
Clerk.     By  M.  T.  Scott,  Deputy  Clerk.     [33] 


Citation. 

Northern  District  of  California, — ss. 
The  President  of  the  United  States  of  America,  to 
the  Marshal  of  the  United  States  for  the  North- 
ern District  of  California,  Greeting : 
Whereas,  a  cross-libel  has  been  filed  in  the  Dis- 
trict Court  of  the  United  States  for 
(Seal)       the  Northern  District  of  California,  on 
the  30th  day  of  December,  in  the  year 
of  our  Lord  one  thousand  nine  hundred 
and  ten : 
By  Mission  Transportation  &  R'efining  Company, 
a    corporation,  cross-libelant   against  Southern  Pa- 
cific Company,  a  corporation,  cross-libelee,  in  a  cer- 
tain cause  now  pending  in  this  court  and  entitled, 
Southern  Pacific  Company,  a  corporation,  against  the 
barkentine  "Fullcrton,"  her  tackle,  apparel  and  fur- 
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iiiture,  Mission  Transportation  &  Refining  Company, 
a  corporation,  claimant,  in  a  certain  action  for  dam- 
ages, civil  and  maritime,  to  recover  the  sum  of 
$1813.69  (as  by  said  cross-libel,  reference  being 
hereby  made  thereto,  will  more  fully  and  at  large 
appear),  therein  alleged  to  be  due  the  said  cross- 
libelant;  and  praying  that  a  citation  may  issue 
against  the  said  cross-libelee,  pursuant  to  the  rules 
and  practice  of  this  court : 

NOW,  THEREFORE,  we  do  hereby  empower  and 
strictly  charge  and  command  you,  the  said  Marshal, 
that  you  cite  and  admonish  the  said  cross-libelee,  if 
it  shall  be  found  in  your  District,  that  it  be  and  ap- 
pear before  the  said  District  Court,  on  Tuesday,  the 
17th  day  of  January  A.  D.  1911,  at  10  o'clock  in  the 
forenoon  at  the  courtroom  in  the  city  of  San  Fran- 
cisco, then  and  there  to  answer  the  said  cross-libel, 
and  to  make  its  allegations  in  that  behalf ;  and  have 
you  then  and  there  this  writ,  with  your  return 
thereon. 

Witness,  the  Honorable  JOHN  J.  DE  HAVEN, 
Judge  of  said  Court,  the  31st  day  of  December,  in 
the  year  of  our  Lord  one  thousand  nine  hundred 
[34]  and  ten,  and  of  our  independence,  the  one 
hundred  and  35th. 

JAS.  P.  BROWN, 

Clerk. 
By  M.  T.  Scott, 
Deputj^  Clerk. 
PAG^E,  McCUTCHEN,  KNIOHT  &  OLNEY. 

Proctors. 
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MAESHAL'S  EETUBN. 
I  have  served  this  writ  personally  by  copy  on 
Southern  Pacific  Company  (a  corporation),  the 
cross-libellee  herein  named,  by  handing  to  and  leav- 
ing with  F.  H.  Reed,  who  is  the  person  designated 
by  the  defendant  under  the  Statutes  of  the  State  of 
California,  upon  w^hom  all  legal  process  shall  be 
served  in  matters  affecting  the  Southern  Pacific  Co. 
(a  Corp.)  in  the  State  of  California,  an  attested  copy 
of  the  annexed  Citation  in  the  City  and  County  of 
San  Francisco,  in  the  State  and  Northern  District 
of  California,  January  3, 1911. 

Dated   at   San   Francisco,  California,  this  fourth 
day  of  Januarj^,  A.  D.  1911. 

C.  T.  ELLIOTT, 
U.  S.  Marshal. 
By  M.  J.  Fitzgerald, 
Office  Deputy  Marshal. 

[Endorsed]  :   Filed  Jan.  5,  1911.     Jas.  P.  Brown^ 
Clerk.     ByM.  T.  Scott,  Deputy  Clerk.     [35] 


In  the  District  Court  of  the  United  States,  Northern 
District  of  California. 

No.  15,(y70. 
MISSION   TRANSPORTATION   AND   REFIN- 
ING COMPANY,  a  Corporation, 

Cross-libelant, 

vs. 

SOUTHERN  PACIFIC  COMPANY, 

Cross-respondent. 
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Answer  to  Cross -Libel. 

The  answer  of  Southern  Pacific  Company,  cross- 
respondent  herein,  to  the  cross-libel  herein,  denies, 
admits  and  alleges  as  follows : 

I. 

As  to  Article  I  of  said  cross-libel,  this  respondent 
admits  the  allegation  thereof. 

II. 

As  to  Article  II  of  said  cross-libel,  this  respondent 
admits  the  allegations  thereof. 

III. 

As  to  Article  III  of  said  cross-libel,  this  respondent 
denies  that  the  said  barkentine  "Fullerton"  was 
properly  or  lawfully  anchored  in  the  bay  of  San 
Francisco,  south  of  the  Sixteenth  Street  fairway, 
leading  to  Mission  Bay,  or  elsewhere,  or  within  the 
anchorage  zone  fixed  by  the  Rules  and  Regulations 
of  the  Harbor  Commissioners,  governing  the  anchor- 
age of  vessels  in  the  bay  and  harbor  of  San  Fran- 
cisco, or  elsewhere,  or  that  said  vessel  was  anchored 
in  said  or  [36]  other  proper  or  lawful  position 
on  the  20th  day  of  September,  1900,  or  at  any  other 
time,  by  one  of  the  tugs  belonging  to  the  Shipowners 
and  Merchants '  Tug'boat  Company,  or  any  other  tug, 
or  other  instrument  intended  for  use  in  such  anchor- 
age, or  that  thereafter,  or  at  any  time  subsequent  to 
such  anchorage,  said  barkentine  had  remained  at  such 
anchorage  during  the  subsequent  intervening  period, 
or  any  part  thereof,  until  the  happening  of  said  col- 
lision. 

IV. 

This  respondent  denies  that  on  or  about  the  hour 
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of  11 :20  P.  M.  of  the  13th  day  of  December,  1909,  or 
at  any  other  time,  the  steamer  "Transit,"  in  said 
cross-libel  mentioned,  while  making  the  trip  therein 
referred  to,  or  any  other  trip  of  like  character,  ran 
into,  or  collided  with,  the  barkentine  "  Fnllerton, " 
striking  the  forward  part  of  said  "Fullerton,"  or 
inflicting  on  her  the  damages  mentioned  in  said  cross- 
libel,  or  any  damages  whatsoever,  by  reason  of  any 
negligence  upon  the  part  of  said  steamer  ''Transit" 
or  the  master  or  any  officer,  seaman,  or  other  person 
in  charge  of,  or  engaged  in,  the  navigation  or  opera- 
tion of  said  steamer. 

V. 
This  respondent  admits  that  at  and  preceding  the 
time  of  the  collision  in  said  cross-libel  referred  to, 
a  heavy  fog  prevailed,  as  in  paragraph  V  thereof 
mentioned,  but  denies  that  said  "Transit"  was  at 
the  time  thereof,  and  or  preceding  said  collision,  pro- 
ceeding through  said  fog  at  an  unlawful  rate  of  speed, 
or  was  being  navigated  without  the  master  thereof 
being  in  his  proper  position,  or  without  the  necessary 
lookouts  required  by  law,  stationed  on  the  bow  and 
ridge,  or  bow  or  ridge  [37]  of  said  "Transit," 
or  elsewhere,  where  said  master  or  lookouts  could 
have  have  unobstructed  view  and  range  of  hearing. 
On  the  contrary,  respondent  alleges  that  said  master, 
and  all  necessary  officers,  lookouts,  seamen  and 
others,  at  all  places  upon  said  vessel  intended  or  pre- 
scribed by  law,  or  maritime  practice  or  custom,  were 
stationed,  and  as  set  forth  in  the  original  libel  herein 
attempted  and  described,  fully  sought  for,  and  would 
have  recognized,  had  any  such  recognition  been  pos- 
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sible  during  said  fog,  the  place  of  anchorage  or  loca- 
tion of  said  *'Fullerton,"  and  endeavored,  as  far  as 
possible,  to  avoid  collision  therewith.  This  respond- 
ent further  denies  that,  by  reason  of  any  of  the 
facts  set  forth  in  paragraph  Y  of  cross-libel  set  forth, 
the  master,  officers  or  crew  of  "Transit"  well  or  at 
all  knew  the  location  or  position  in  which  said  "Ful- 
lerton"  was  anchored,  or  that  notwithstanding  any 
such  knowledge,  or  said  fog,  said  master,  or  any 
person,  officer  or  seaman,  in  charge  of,  or  employed 
upon  said  "Transit,"  either  negligently,  or  carelessly 
or  otherwise,  improperly  navigated  or  operated  same 
at  any  undue  rate  of  speed,  or  caused  same  to  collide 
with  said  barkentine  ' '  Fullerton. ' '  On  the  contrary, 
this  respondent  alleges  that  during  the  existence  of 
said  fog  said  barkentine  had  no  officer,  lookout,  or 
person  thereon,  who  regularly,  or  at  any  time  dur- 
ing the  continuance  of  said  fog,  as  required  by 
rules  and  regulations  of  the  United  States  Govern- 
ment, or  of  the  State  of  California,  or  in  anywise 
by  maritime  customs  or  rules,  sounded,  at  intervals, 
or  at  all,  such  signals,  by  lights,  bells  or  otherwise, 
necessary  to  advise  approaching  vessels  of  the  loca- 
tion [38]  of  said  barkentine  "Fullerton,"  and 
that  by  reason  of  such  failure  said  steamer  "Tran- 
sit" was  unable  to  discover  her  location  until  the 
time  when  she  necessarily  collided  with  her. 

VI. 

This  respondent  denies  each  and  all  of  the  allega- 
tions contained  in  paragraph  VI  of  said  cross-libel. 

VII. 

This  respondent  alleges  that  it  is  without  informa- 
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tion  thereon,  and  therefore  denies  that  by  reason  of 
the  collision  alleged  in  said  cross-libel,  or  any  colli- 
sion between  said  ''Transit"  and  barkentine  "Puller- 
ton,"  said  last-mentioned  vessel  was  injured  to  cross- 
Mbel ant's  damage  in  the  manner,  or  othermse,  or  to 
the  sum,  or  any  sum,  as  in  paragraph  VII  of  said 
cross-libel  set  forth. 

VTII. 
But  as  to  paragraph  VIII  of  said  cross-libel,  this 
respondent  denies  that  said  or  any  collision  was  due 
to  improper,  careless  or  negligent  management  or 
navigation  of  said  steamer  "Transit,"  or  was  not, 
in  any  respect,  due  to  any  fault  or  negligence  on  the 
part  of  said  barkentine  "Fullerton,"  her  officers  or 
crew.  On  the  contrary,  this  respondent  alleges  that 
said  collision,  or  any  damage  resulting  therefrom, 
was  caused  by  fault  or  negligence  on  the  part  of  said 
"Fullerton,"  her  officers  or  crew,  and  by  no  fault 
or  negligence  whatsoever  on  the  part  of  the  master, 
officers  or  crew  of  steamer  "Transit." 

IX. 
Except  as  heretofore  admitted,  all  of  the  premises 
alleged     [39]     in  said  cross-libel   are   untrue,   and 
this  respondent  therefore  respectfully  prays  that  said 
cross-libel  be  dismissed,  and  that  it  obtain  and  re- 
ceive a  decree  for  its  costs  and  expenses  herein. 
SOUTHERN  PACIFIC  COMPANY. 
By  W.  F.  INGRAM, 
Assistant  Secretary. 
J.  E.  FOULDS, 

Proctor  for  Cross-libelant. 
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State  of  California, 

City  and  County  of  San  Francisco, — ss. 

W.  F.  Ingram,  being  first  duly  sworn,  deposes 
and  says :  That  he  is  an  olficer,  to  wit,  the  Assistant 
Secretary  of  the  Southern  Pacific  Company,  cross- 
respondent  herein;  that  he  has  read  the  foregoing 
answer,  knows  the  contents  thereof,  and  believes  the 
same  to  be  true. 

W.  F.  INGRAM. 

Subscribed  and  sworn  to  before  me  this  5th  day  of 
January,  1911. 

[Seal]  E.  B.  RYAN, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

[Endorsed]  :  Filed  Jan.  17,  1911.  Jas.  P.  Brown, 
Clerk.    By  M.  T.  Scott,  Deputy  Clerk.     [40] 


Minutes  of  Trial,  etc. 

At  a  stated  term  of  the  District  Court  of  the  United 
States  of  America  for  the  Northern  District  of 
California,  held  at  the  courtroom  thereof,  in  the 
City  and  County  of  San  Francisco,  on  Friday, 
the  17th  day  of  January,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  thirteen.  Pres- 
ent: The  Honorable  FRANK  S.  DIETRICH, 
Judge. 

No.  15,070. 

SOUTHERN  PACIFIC  COMPANY, 

vs. 

The  Barkentine  "FULLERTON,"  etc. 
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This  cause  this  day  oame  on  for  hearing,  L.  T. 
Hengstler,  Esqr.,  and  E.  J.  Foulds,  Efeqr.,  appear- 
ing for  libelant,  and  Ira  A.  Campbell,  Esqr.,  appear- 
ing for  respondent.  Mr.  Hengstler  stated  the  cause 
to  the  Court  and  called  Wm.  H.  Higginson  Ernest 
D.  Richelt,  Richard  M.  Fahrenholtz,  Harr^^  A.  John- 
son, Phillip  Olson,  Olaf  Wallon  and  A.  Healey,  who 
were  each  duly  sworn  and  examined  as  witnesses  on 
behalf  of  libelant. 

Mr.  Campbell  called  Robert  Boys  Hemming,  Jr., 
who  was  duly  sworn  and  examined  as  a  witness  on 
behalf  of  claimant,  and  introduced  in  evidence  cer- 
tain exhibits  which  were  marked  Claimant's  Exhib- 
its #2,  3,  4,  5,  6  and  7,  respectively.  The  further 
hearing  of  this  cause  was  thereupon  continued  until 
January  20,  1913.     [41] 


At  a  stated  term  of  the  District  Court  of  the  United 
States  of  America  for  the  Northern  District  of 
California,  held  at  the  courtroom  thereof,  in  the 
City  and  County  of  San  Francisco,  on  Monday, 
the  20th  day  of  January,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  thirteen.  Pres- 
ent: The  Honorable  FRANK  S.  DIETRICH, 
Judge. 

No.  15,070. 

SOUTHERN  PACIFIC  COMPANY, 

vs. 

The  Barkentine  "FULLERTON,"  etc. 
Order  Submitting  Cause,  etc. 

The  proctors  for  the  respective  parties  being  pres- 
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ent  in  open  court,  the  further  hearing  of  this  cause 
was  resumed.  Ira  Campbell,  Eisqr.,  proctor  for 
claimant,  called  John  Olsen,  Alexander  A.  McAdie, 
R.  B.  Hemming,  Frank  Elwood  Ferris,  who  were 
each  duly  sworn  and  examined  as  witnesses  on  be- 
half of  claimant  of  barkentine  ' '  Fullerton. "  Mr. 
Campbell  offered  in  evidence  all  depositions  taken 
on  behalf  of  said  claimant. 

Mr.  Hengstler,  proctor  for  libelant,  recalled  Wm. 
H.    Higginson,   who    was    further    examined.     Thet' 
cause  was  then  argued  by  respective  proctors,  and 
thereupon  by  the  Court  ordered  that  said  cause  stand 
submitted  to  the  Court  for  decision.     [42] 


Testimony  Taken  in  Open  Court. 

[Statements  and  Stipulations  of  Counsel  Regarding 

Facts,  etc.] 

Mr.  HENGSTLER.— If  your  Honor  please,  this 
is  the  case  of  a  collision  that  occurred  between  the 
Southern  Pacific  car  ferry  "Transit"  and  the  bark- 
entine ''Fullerton,"  on  December  13,  1909.  Some 
of  the  facts  stated  in  the  libel  in  Article  1  are  denied 
by  the  answer,  but  I  understand  that  Mr.  Campbell, 
the  counsel  on  the  other  side,  will  admit  those  facts, 
so  that  it  will  not  be  necessary  to  prove  them.  That 
is  correct,  is  it  not,  Mr.  Campbell? 

Mr.  CAMPBELL.— I  have  stipulated  with  Mr. 
Hengstler  that  we  admit  the  allegations  of  paragraph 
1  of  the  Southern  Pacific  libel,  so  far  as  they  relate 
to  the  ownership  or  operation  of  the  car  ferry  ' '  Tran- 
sit" and  so  far  as  respects   the   allegations  of  the 
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expenditure  of  money  by  the  Central  Pacific  or 
Southern  Pacific  Railway  C'ompan3^ 

'Mr.  HENGSTLEiR.— That  leaves  nothing  that  is 
denied  in  that  article. 

Mr.  CAMPBELL. — ^No,  except,  of  course,  that  we 
do  not  admit  the  amount  or  the  cost  of  the  repairs. 

Mr.  HE.NGSTLER.— No,  that  is  understood. 

Mr.  CAMPBELL.— We  admit  all  of  the  allega- 
tions of  paragraph  1  except  that  the  question  of  the 
cost  of  the  repairs  will  be  left  to  proof  before  the 
Commissioner  in  accordance  with  the  usual  prac- 
tice. If  the  "Transit"  is  entitled  to  a  recovery  it 
eliminates  all  questions  about  the  Southern  Pacific 
being  entitled  to  the  money.  Those  are  all  the  stip- 
ulations with  reference  to  article  1. 

Mr.  HENGrSTLER.— I  suppose  your  Llonor  will 
probably  follow  the  usual  practice  of  this  Court  of 
referring  the  damages,  if  damages  are  found,  to  a 
Commissioner,  so  that  it  will  not  be  taken  up  at 
this  time. 

The  COURT.— Yes.     [43] 

Mr.  CAMPBELL.— We  might  get  all  of  the  stip- 
ulations in  the  record  at  this  time.  Counsel  for  the 
Southern  Pacific  has  stipulated  with  me  an  admis- 
sion that  the  lights  of  the  ' '  Fullerton ' '  were  all  right, 
and  they  were  burning  and  proper. 

Mr.  HENaSTLER.— That  they  were  brightly 
burning — ^in  one  respect  I  do  not  think  I  stipulated 
that  they  were  all  right,  because  in  one  slight  respect 
they  were  not  all  right  according  to  the  testimony 
of  your  witness,  as  given  in  the  deposition.  The  dep- 
osition itself  showing  that  in  a  minor  respect  the 
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lights  were  not  properly  placed. 

Mr.  CAMPBBLiL. — Did  you  mention  that  to  me 
yesterday  when  we  were  going  over  that  ? 

Mr.  HEN'GSTLER.— No;  I  did  not  notice  that 
until  I  read  the  deposition  in  the  meantime;  how- 
ever, we  do  not  make  a  point  that  that  has  any  hear- 
upon  the  collision  itself,  on  the  facts  of  the  collision, 
except  that  it  may  have  an  indirect  bearing  upon 
the  knowledge  of  the  captain  of  the  rules  of  collision. 

The  CO'URT. — The  knowledge  of  the  captain  of 
what? 

Mr.  HENGSTLER.— Of  the  rules  of  collision. 

Mr.  CAMPBELL.— That  is,  the  captain's  knowl- 
edge of  the  law. 

Mr.  HENGSTLEIR.— The  rules  of  navigation,  the 
captain's  knowledge  of  the  rules  of  navigation.  I 
will  tell  you  now,  Mr.  Campbell,  what  my  expecta- 
tion is.  The  captain  testified  that  the  riding  lights 
or  anchor  lights  of  the  "Fullerton,"  while  she  lay 
at  anchor  in  the  bay  were  at  a  certain  altitude ;  that 
shows  they  were  not,  as  far  as  the  height  of  the  lights 
is  concerned,  properly  placed  under  the  rules  of  navi- 
gation. But  I  am  perfectly  willing  to  stipulate  that 
they  were  burning  brightly. 

Mr.  CAMPBELL. — That  your  vessel  saw  them  ? 

Mr.  HENGSTLER.— And  that  our  vessel  saw 
them.     [44] 

Mr.  CAMPBELL. — ^Mr.  Hengstler  and  I  went 
over  this  entire  matter  yesterday  at  my  office,  and 
reached  a  definite  understanding  as  to  the  stipula- 
tions, and  this  now  is  a  new  matter.  If  necessary  I 
will  produce  the  letter  from  your  company  admit- 
ting that. 
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Mr.  HENGSTLER.— Admitting  that  they  were 
burning  bright!}',  that  is  the  way  we  stipulated. 

Mr.  CAMPBELL. — I  have  that  memorandum  on 
my  desk  that  was  made  in  your  presence. 

Mr.  HENGSTLER.— We  will  let  the  stipulation 
go  in  tbat  modified  form;  we  admit  that  the  lights 
were  burning  brightly. 

Mr.  CAMPBELL. — Very  well.  If  necessary  I 
will  prove  it  some  other  way. 

Mr.  HENGSTLEE.— I  cannot  admit  that  the  wit- 
ness on  the  stand,  the  chief  witness,  the  captain  has 
already  testified  to,  that  they  were  not  fixed  at  the 
proper  height  under  the  law. 

Mr.  CAMBPELL. — The  witness  in  my  judgment 
has  not  testified  to  that. 

Mr.  HENGSTLER.— If  he  has  not,  that  will  come 
out  during  the  trial.  Your  Honor's  attention  will 
be  called  to  his  testimony  during  this  hearing. 

Mr.  CAMPBELL.— But  it  is  stipulated  that  they 
were  burning  brightly,  that  the}'  were  the  proper 
lights  and  were  lighted. 

The  COURT.— You  admit  that  the  lights  were  all 
right  mth  the  exception  of  their  height,  their  eleva- 
tion? 

Mr.  HENGSTLER.— Yes. 

Mr.  CAMPBELL.— The  stipulation  also  includes 
the  admission  that  the  tide  was  flooding  at  the  time 
of  the  collision,  the  tide  was  coming  in  at  the  time. 

Mr.  HENGSTLER.— That  is  stipulated.     [45] 

Mr.  CAMPBELL.— The  stipulation  further  in- 
cludes the  understanding  that  the  most  southerly 
line  of  the  forbidden  anchorage  in  8an  Francisco 
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Bay  extends  from  the  end  of  the  16th  Street  dock 
to  the  Southern  Pacific  Mole,  is  that  correct  *? 

Mr.  HENGSTLER.— Being  the  line  shown  by  the 
letters  A-B. 

Mr.  CAMPBELL.— Yes,  A-B  on  ''Claimant's  and 
Cross-libelant's  Exhibit  1,"  and  that  the  forbidden 
anchorages  shown  on  "Claimant's  and  Cross-libel- 
ant's Exhibit  1"  is  indicated  by  the  lines  E-G  and 
C-E  were  not  established  at  the  date  of  the  collision. 

Mr.  HEN'GSTLER.— They  were  established  three 
days  later,  to  be  absolutely  correct. 

Mr.  CAMPBELL.— Well,  have  it  that  way ;  but 
you  do  admit  they  were  not  forbidden  anchorages  at 
the  time  of  the  collision  ? 

Mr.  HENGSTLER.— Certainly. 

The  main  facts  and  the  admitted  facts  are  these, 
you  Honor:  that  the  "Fullerton"  was  lying  at 
anchor  in  the  neiglihorJiood  Mission  Bay.  There 
will  be  some  conflict  in  the  testimony  as  to  the  exact 
spot  where  she  was  lying  at  anchor.  The  captain  of 
the  "Fullerton"  in  his  deposition  has  testified  that 
she  was  at  the  point  which  is  marked  ''F"  on  the 
chart.  Wliile  she  was  lying  at  anchor  on  the  13th 
of  December,  1909,  in  the  night-time,  there  was  a 
collision  between  her  and  the  car  ferry  "Transit"  of 
the  Southern  Pacific  Company,  the  "Transit"  then 
being  engaged  in  a  trip  from  the  Oakland  side  of 
the  bay  to  the  San  Francisco  side,  from  the  South- 
ern Pacific  wharf  on  the  Oakland  side  to  the  Mission 
Slip,  the  Southern  Pacific  Slip  in  Mission  Bay  on 
the  San  Francisco  side.  Ifi  your  Honor  cares,  I 
will  point  those  out. 
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The  COURT. — I  think  I  have  got  them  in  mind 
sufficiently. 

Mr.  HEN'GSTLEE.— On  that  trip  the  Southern 
Pacific  car  ferry  collided  with  the  ''FuUerton,"  the 
"Fullerton"  lying  at  that  [46]  time  at  anchor. 
I  think  it  is  also  admitted  that  it  was  a  very  foggy 
night,  that  the  fog  was  very  thick  at  the  time. 

The  COURT. — You  needn't  go  into  that  matter. 
I  think  I  understand  what  the  issue  is.  You  may 
proceed. 

[Testimony  of  William  H.  Higginson,  for  Libelant.] 

WILLIAM  H.  HI0GIN80N,  called  for  the  li- 
belant, sworn. 

Mr.  HENGSTLER.— Q.  Captain  Higginson,  how 
old  are  you?        A.  I  am  64. 

Q.  What  is  your  business'? 

A.  Steamboat-man;  master. 

Qi.  What  was  your  business  on  the  13th  of  Decem- 
ber, 1909? 

A.  I  was  captain  of  the  steamer  "Transit," 
Southern  Pacific  transfer  boat. 

Q.  How  long  had  you  been  the  Captain  of  the 
steamer  "Transit"  at  that  time? 

A.  In  the  neighborhood  of  10  j^ears. 

Q.  And  you  still  are  the  captain  of  that  steamer, 
are  you  ?        A.  Yes. 

Q.  You  remember  the  occurrence  on  December 
13th,  1909,  when  the  collision  happened  between  the 
"Transit"  and  the  "Fullerton,"  do  you  not? 

A.  Yes. 

Q.  About  what  time  did  the  collision  happen  ? 

A.  I  left    the    Oakland    pier  with    the    steamer 
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"Transit"  at  10:53,  and  the  collision  occurred,  ac- 
cording to  my  log-book,  the  entry  was  made  by  the 
second  officer,  at  11:25. 

Q.  Under  whose  command  was  the  steamer  when 
you  left  the  Oakland  Slip  ? 

A.  I  was  in  command. 

Q.  You  mentioned,  did  you  not,  that  these  hours 
are  in  the  night-time  ?        A.  The  night-time,  yes. 

Q.  You  left  the  Oakland  Slip  at  10:53? 

A.  Yes. 

Q.  In  the  night-time?        A.  Yes.     [47] 

Q.  What  was  the  destination  ofi  the  steamer  at 
that  time?        A.  Mission  Ba}^  Slip,  16th  Street. 

Q.  How  was  the  weather?        A.  Dense  fog. 

Q.  Under  what  speed  did  the  steamer  "Transit" 
proceed  on  the  trip  across  the  bay? 

A.  Well,  she  was  under  a  slow  bell,  that  is,  as 
close  as  we  could  shut  her  off  without  losing  steerage- 
way.  I  should  say,  perhaps,  7  miles  an  hour;  per- 
haps a  little  more  or  perhaps  a  little  less. 

Q.  Who  was  at  her  helm?        A.  I  was. 

Q.  Whereabouts  on  board  of  her  were  you? 

A.  I  was  on  the  starboard  side  of  the  pilot-house 
on  the  f orw^ard  end  of  the  boat,  100  feet  from  the  bow 
or  thereabouts. 

Q.  How  high  above  the  main  deck  of  the  steamer, 
about.  Captain,  was  the  pilot-house  ? 

A.  I  should  say  about  20  feet. 

Q.  Was  there  anybody  else  in  the  pilot-house? 

A.  Yes. 

Q.  Who  was  there? 
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A.  My  first  officer  and  the  Assistant  Pilot  Fahren- 
holtz. 

Q.  Was  there  any  signal  given  on  the  part  of  your 
steamer  at  the  time? 

A.  Yes,  we  were  blowing  continual  fog  signals, 
one  short  blast  at  intervals  of  30  or  40  seconds. 

Q.  Who  sounded  that  signal? 

A.  The  assistant  pilot,  Mr.  Fahrenholtz. 

Q.  The  man  who  was  in  your  pilot-house  with  you  ? 

A.  Yes. 

Q.  What  kind  of  a  place  is  the  pilot-house  with 
reference  to  being  shut  in  or  open? 

A.  All  open ;  glass  all  around. 

Q.  How  was  it  at  night  during  the  trip? 

A.  The  two  front  windows  were  open. 

Q.  Are  they  usually  open,  the  two  front  windows  ? 

A.  Always  when  my  boat  is  under  way. 

Q.  Why? 

A.  iSo  as  to  be  able  to  see  and  hear,  that  is,  I  would 
[48]  have  to  remark  in  foggy  weather;  we  only 
have  one  «open  in  clear  weather,  as  a  general  thing, 
and  that  is  the  one  in  front  of  the  captain,  of  the 
man  at  the  wheel. 

Q.  You  attended  to  the  wheel  yourself  ? 

A.  Yes. 

Q.  What  was  the  first  officer  doing  in  the  pilot- 
house? 

A.  He  was  on  the  port  side  with  the  window  open ; 
he  was  leaning  out,  in  fact,  right  out  in  front  with 
his  hand  on  the  sill. 

Q.  Leaning  out  of  where  ? 
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A.  Leaning  outside  of  the  pilot-house  with  his 
head  to  lisrten  and  see — to  listen  more  than  anything 
else. 

Q.  What  was  the  third  man  doing  ? 

A.  He  was  standing  between  the  wheels,  blowing 
the  signal,  the  fog-signal. 

Q.  Were  there  any  other  members,  any  other  offi- 
cers or  members  of  the  crew  on  the  ''Transit"  dur- 
ing that  trip? 

A.  The  second  officer  was  on  the  main  deck. 

Q.  What  was  his  duty  at  that  time? 

A.  To  see  to  it  that  he  had  his  men  placed  in  posi- 
tion on  a  lookout,  for  a  lookout  in  the  fog. 

Q.  Who  was  on  the  lookout? 

A.  There  were  four  men  besides  the  second  officer, 
five  on  the  bow  right  forward,  in  front  of  the  cargo, 
box-cars. 

Q.  Where  were  they  stationed? 

A.  Right  on  the  bow. 

Q.  Could  you  see  these  men  from  where  you  were  ? 

A.  Some  of  them  I  could,  but  the  others  were  shut 
o:ff  from  the  box-cars. 

Q.  How  did  you  steer  across  the  bay,  by  what 
method.  Captain? 

A.  Well,  my  usual  course  that  I  had  was  south- 
west by  south.  On  this  occasion  I  kept  her  a  little 
higher,  because  I  was  under  a  slow  bell,  perhaps  a 
half  a  point  higher,  that  is,  southwest  half  south. 

Q.  Has  the  condition  of  the  tide  anything  to  do 
with  your  changing  your  regular  course?     [49] 

A.  It  makes  a  difference  of  from  2  to  21/0  points 
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on  a  compass,  whether  it  is  flood  or  ebb. 

Mr.  CAMPBELL.— 2%  points,  did  you  say,  Cap- 
tain?       A.  2  to  2%  points. 

Mr.  HENOSTLEE.— Q.  Did  you  hear  or  was 
there  reportedi  to  you  any  whistle  or  any  bell  during 
the  trip  from  the  Oakland  Mole  to  the  San  Francisco 
side  ? 

A.  Whistles  were  reported,  but  no  bells. 

Q.  Whistles  were  reported  ? 

A.  Yes,  but  no  bells. 

Q.  Was  there  any  whistle  in  the  immediate  neigh- 
borhood or  were  they  far-away  whistles  f 

A.  Well,  they  were  right  after  we  left  the  slip. 
We  heard  a  whistle  almost  ahead.  We  considered 
it  was  the  narrow-gauge  boat,  and  I  stopped  my  boat 
until  I  got  my  bearings,  perhaps  a  minute,  or  maybe 
a  minute  and  a  half  until  I  got  my  bearings,  where 
that  whistle  was,  and  then  I  started  up  ahead  again. 

Q.  What  was  the  next  whistle,  if  any,  that  you 
heard  f 

A.  I  heard  whistles  to  the  north  of  me,  which 
probably  were  ferry-boats,  but  not  in  my  way  at  all. 

Q'.  Were  there  any  lights  reported  at  alH 

A.  Not  before  they  reported  the  light  of  the  bark- 
entine  "Fullerton."  Prior  to  that  time  I  had  heard 
my  slip-bell. 

Q.  Before  the  light  was  reported  ? 

A.  Before  the  light  was  seen. 

O.  You  heard  the  slir)-beir?        A.  Yes. 

Q.  What  do  you  mean  by  the  slip-bell  f' 

A.  The  bell  that  was  rung  on  the  end  of  the  slip, 
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which  rings  on  the  dock,  by  the  slip. 

Q.  You  mean  on  the  waterfront  here  in  San  Fran- 
cisco?       A.  Yes. 

Q.  You  heard  that  before  the  "Fullerton's"  lights 
were  reported  to  you?        A.  Yes. 

Q.  Who  reported  the  ''Fullerton's"  lights? 

A.  The  second  officer,  from  the  bow.  It  was  his 
voice  that  I  [50]  heard  reporting  a  light  on  the 
port  bow  close  aboard. 

Q.  Will  you  tell  the  Court,  if  3^ou  please,  what  you 
did  afiter  that,  within  your  knowledge  ? 

A.  I  was  watching  my  compass  and  making  my 
course  to  the  best  of  my  ability  when  I  heard  the 
report  from  the  bow  "a  light  on  the  port  bow  close 
aboard."  I  looked  up  instantly  and  seen  the  light 
then,  and  I  instantly  shoved  my  helm  to  port  and 
struck  the  jingle  bell  to  go  ahead  full  speed;  and  then 
I  looked  up  again  and  seen  there  was  no  chance  to 
avoid  her,  and  at  the  same  time  I  heard  my  first 
officer  say  ' '  Stop  her.  Captain, ' '  and  I  did  so ;  I  rang 
the  bell.  At  that  time  the  light  was  over  my  jack- 
staff,  and  the  first  officer  ducked  down,  he  thought 
the  jib-boom  of  this  bark  was  going  to  catch  the 
pilot-house,  catch  him,  and  he  ducked  to  avoid  it, 
and  we  landed  right  across  her  bow,  and  she  took  our 
smokestack  out,  and  we  got  in  under  her  jib-boom, 
and  her  jib-boom  carried  away  our  box-cars.  I 
couldn't  tell  what  damage  she  done  actually  right 
then,  but  we  got  a  line  on  her  and  held  on  to  her  and 
drifted  up  the  bay  quite  awhile;  the  weight  of  the 
boats  carried  the  anchor  along,  made  it  drag,  and 
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carried  us  out  of  that  position. 

Mr.  FOULDiS.— Q.  What  was  the  purpose  of 
your  ringing  the  jingle-bell — for  full  speed? 

A.  To  try  to  avoid  her,  if  there  was  any  chance  to 
make  the  boat  swing  past  her,  but  the  light  was 
closer  than  I  thought,  and  I  thought  the  best  thing 
to  do,  I  knew  the  best  thing  to  do  would  be  to  stoj) 
the  boat  entirel}^  and  keep  from  having  too  much 
speed  on. 

Q.  How  long,  in  a  general  way,  was  the  interval 
between  the  time  when  you  rang  to  go  full  speed 
ahead  and  the  time  you  rang  to  stop  ? 

A.  It  might  have  been  10  seconds  or  it  might  have 
been  less,  or  it  might  have  been  more.  It  was  a  very 
few  seconds,  anyhow.  You  know  in  a  case  of  that 
kind,  why  a  man  don't  figure  down  [51]  the  exact 
time,  he  can  only  give  it  as  a  general  thing. 

Mr.  HENGSTLER.— Q.  Did  I  understand  you  to 
say  that  you  saw  the  light  of  the  **Fullerton"  and 
you  heard  a  bell  at  that  time  ? 

A.  Nio ;  no  bell. 

Q.  I  was  mistaken  ? 

A.  No  bell.     I  seen  his  light,  but  no  bell. 

Q.  You  saw  a  light,  but  you  did  not  hear  any  bell  ? 

A.  No. 

Q.  Were  you  watching  for  the  bell  yourself,  to 
hear  any  bell? 

A.  I  could  have  heard,  but  I  could  not  see  simply 
because  my  eyes  were  pointing  to  the  compass;  but 
I  could  hear  anything  that  was  going  on.  I  heard 
our  slip-bell. 
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Q.  Were  you  listening  for  bells,  whistles  or  sig- 
nals ? 

A.  I  was  listening  for  bells.  We  knew  that  the 
'^Fullerton"  was  there  in  some  position  somewhere, 
but  we  thought  on  account  of  not  hearing  her  bells 
that  we  were  far  enough  to  the  northward  not  to 
hear  it. 

Q.  At  any  time  after  the  collision  did  you  hear 
any  bells  besides  the  slip-bell,  the  Mission  Slip-bell? 

A.  I  lost  the  Mission  Slip-bell  after  the  collision. 
We  drifted  away  from  it  and  lost  the  sound. 

Q.  You  lost  even  the  Mission  Slip-bell,  you  drifted 
away,  drifted  too  far  away  to  hear  it  after  the  col- 
lision?       A.  Yes. 

Q.  Did  you  hear  the  "Fullerton's"  bell  after  the 
collision  at  anj^  time  ? 

A.  Yes,  after  we  made  fast  to  her,  then  they 
started  to  ring  the  bell.  I  started  to  ring  my  bell 
first  for  fear  of  colliding  with  something  else.  I 
ordered  my  bell  to  be  rung,  and  then  the  "Fuller- 
ton"  started  to  ring  her  bell,  too. 

Q.  But  3^ou  did  not  hear  the  "Fullerton's"  bell 
before  the  collision  ?        A.  No. 

Q.  And  I  understand  you  were  listening  for  bells  ? 
[52] 

A.  Distinctly ;  that  is  all  we  could  go  by,  the  sound. 

Cross-examination. 
Mr.    CAMPBELL. — Q.  Captain,    what   was   the 
position  of  the  "Transit"  with  respect  to  the  "Ful- 
lerton"  at  the  time  you  rang  your  full  speed  astern 
bell?        A.  Full  speed  ahead,  you  mean? 
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Q.  The  stop  bell;  you  never  reversed  full  speed 
astern,  did  you  %        A.  No. 

Q.  Never  backed  your  vessel  at  all  ?        A.  No. 

Q.  What  was  the  position  of:  the  "Transit"  with 
respect  to  the  "Fullerton"  at  the  time  you  rang  your 
stop-bell  ? 

A.  I  didn't  ring  any  stop-bell — when  I  rang  the 
stop-bell — I  rang  the  jingle-bell  first. 

:Q.  What  is  the  jingle-bell  ? 

A.  That  is  to  go  ahead  full  speed. 

Q.  I  am  asking  you  now,  what  was  the  position 
of  your  vessel  with  respect  to  the  ''Fullerton"  when 
you  rang  the  stop-bell  ? 

A.  3  or  4  points  on  the  bow;  the  "Fullerton"  was 
right  on  my  port  bow.  Her  lights  seemed  to  be  right 
over  the  jack-staff  when  I  seen  the  lights  first. 

Q.  3  or  4  points  on  the  bow,  was  it '?        A.  Yes, 

Q.  It  was  on  your  port  bow  ? 

A.  Yes,  a  little  on  the  port  bow. 

Q.  But  ahead  of  you  ?        A.  And  ahead. 

Q.  You  did  not  at  that  time  reverse  full  speed? 

A.  No;  stopped. 

Q.  Have  you  your  log-book  here?        A.  Yes. 

Q.  May  I  see  it,  please  ? 

Mr.  HENGSTLER.— There  it  is  (handing). 

Mr.  CAMPiBELL.— Q.  I  refer  to  the  page  of  the 
log-book  which  is  headed  December  12  and  13. 

A.  Yes,  you  will  see  it  is  headed  that  way  every 
2'4  hours. 

Q.  Where  does  that  run  from? 

A.  That  runs  from  8  o'clock  in     [53]     the  morn- 
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ing  of  the  12tli  to  8  o'clock  in  the  morning  of  the 

13th. 

iQ.  A¥hat  do  those  figures  on  the  left-hand  side  ol 
the  page  represent,  196  ? 

A.  That  is  the  number  of  the  trip. 

Q.  The  number  of  the  trip  ? 

A.  Yes,  the  number  of  the  trips  that  we  make. 

Q.  Do  you  number  a  trip  across  the  bay  and  back 
as  one  trip  ? 

A.  Across  the  bay  is  one  trip  and  back  is. one  trip. 
That  gives  the  number  of  trips  across  the  bay  during 
the  month. 

Q.  According  to  this  log,  then,  you  left  Oakland 
Pier  at  8 :01  o'clock  on  the  night  of  December  13th? 

A.  Yes. 

Q.  Look  at  the  log.  One  minute  after  8  you  left 
Oakland  Pier?        A.  Yes. 

Q.  And  you  arrived  at  the  Mission  Bay  Slip  at 
8:40?        A.  Yes. 

Q.  And  then  you  left  Mission  Bay  Slip  at  9 :30  the 
same  evening?        A.  Yes. 

Q.  And  arrived  at  Oakland  Pier  at  10:24? 

A.  That  is  right. 

Q.  And  then  left  the  Oakland  Pier  at  10:50? 

A.  Yes,  10:53. 

Q.  Where  are  your  courses  indicated  on  the  log? 

A.  They  are  not  indicated  on  the  log;  Ave  do  not 
keep  them  that  way. 

Q.  Have  you  any  record  of  them  at  all? 

A.  No,  not  the  courses;  we  don't  keep  them.  We 
steer  the  same  course  year  after  year,  day  after  day, 
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montli  after  month,  right  along,  the  Ferry  system. 
Q.  Were  you  on  watch  at  the  time  you  left  Oak- 
land Pier  at  8  rOl  and  got  across  to  Mission  Bay  Slip 
at  8:40? 

A.  Yes,  I  was  on  watch,  but  I  was  not  at  the  wheel 
on  that  trip. 

Q.  You  were  on  deck,  were  you? 
A.  No,  I  was  in  the  pilot-house.     My  first  officer 
took  her  over  across  the  bay. 

Q.  Who  brought  her  back  ?        A.I  did. 
Q.  On  the  9:30  trip?        A.  I  did.     [54] 
Mr.  CAMPBELL. — Will  you  consent  to  the  use  of 
this  chart?    It  is  one  furnished  by  the  State  Board 
of  Harbor  Commissioners  as  a  correct  chart  of  the 
waterfront. 

Mr.  HENGSTLER.— I  do  not  think  it  is  drawn  to 
scale,  is  it?  You  do  not  mean  as  far  as  the  scale  is 
concerned? 

Mr.  CAMPBELL.— No.  I  don't  care  anything- 
about  that. 

Mr.  HENGSTLER.— In  its  general  features  I 
have  no  doubt  it  is  correct;  it  is  an  official  chart? 

Mr.  CAMPBELL. — It  is  merely  a  copy  of  one  you 
have. 

Mr.  HENGSTLER.— It  is  similar  to  it. 
Mr.  Cx^MPBELL.— You  will  admit  that  the  an- 
chorage which  I  mark  with  the  two  crosses  was  not 
established  at  the  time  of  the  collision? 
Mr.  HENGSTLER.— That  is  already  admitted. 
Mr.  CAMPBELL.— That  the  southerlv  line  of  the 


vs.  Southern  Pacific  Company.  57 

(Testimony  of  William  H.  Higginson.) 

anchorage  extended  from  the    pencil-mark    to    the 

Oakland  Mole? 

Mr.  HENOSTLER.— That  the  line  you  just  drew 
is  the  line  A-B. 

Mr.  CAMPBELL.— The  line  A-B  on  this  chart, 
which  I  will  ask  to  have  marked  '^Claimant's  Ex- 
hibit 2." 

(The  chart  is  marked  ''Claimant's  Exhibit  2.") 

Q.  Now,  Captain,  I  understand  that  you  left  the 
Oakland  Mole  at  the  point  where  there  is  a  star,  or 
did  you  leave  at  the  Alameda  Mole? 

A.  No,  I  left  at  the  Oakland  Mole.  This  is  the 
slip  here  (pointing). 

Q.  You  left  from  the  slip  marked  with  the  figure 
1  on  "Claimant's  Exhibit  2"?        A.  Yes. 

Q.  Is  that  where  you  left  from  to  go  on  this  trip? 

A.  Yes. 

Q.  And  your  destination  was  where? 

A.  That  slip  there   (pointing). 

Q.  At  the  San  Francisco  shore  opposite  the  letter 
"A"  on  "Claimant's  Exhibit  2"? 

A.  Yes.  You  see  this  is  the  16th  Street  Slip 
[55]     here. 

Q.  The  broken  portion  of  the  chart  in  the  form  of 
a  wedge  indicates  the  slip? 

A.  Yes,  that  is  the  slip. 

Q.  What  was  your  course  from  the  Oakland  side 
of  Mission  Bay  slip?        A.  Southwest  by  south. 

Q.  Southwest  by  south? 

A.  That  is  the  regular  course  that  we  steer. 

Q.  At  flood  tide?        A.  Yes. 
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Q.  What  was  the  course  you  were  steering  that 
night?        A.  Southwest,  about  half  south. 

Q.  You  steer  that  course  on  the  flood  tide,  and  you 
had  a  flood  tide  on  this  night?        A.  Yes. 

Q.  Your  regular  course  was  southwest  by  south? 

A.  Yes. 

Q.  On  this  night  you  were  steering  a  course  south- 
west half  south? 

A.  I  was  running  on  a  slow  bellj  that  made  half 
a  point  to  the  north  in  order  to  make  up  for  the  slow 
time. 

Q.  The  "Fullerton"  was  anchored  some  place  to 
the  eastward  of  the  Mission  Bay  Slip,  was  it  not? 

A.  Yes,  from  this  slip  here  the  "Fullerton"  lay 
east  northeast,  perhaps  1,000  yards  off.  I  don't 
know  how  far.  I  did  not  measure  it.  I  got  her 
bearings  simply  to.  avoid  her  in  case  of  a  fog. 

Q.  When  did  you  take  those  bearings? 

A.  A  couple  of  days  previous  when  they  came 
to  the  anchorage  after  the  storm;  the  vessels  had 
been  blowed  around;  we  had  a  heavy  southeast 
etorm.  I  have  not  got  the  date  of  it,  but  it  was  3 
or  4  days  previous  to  this  collision,  and  in  the  mean- 
time they  had  moved  the  Spreckels  boats  out  and 
moved  them  up  again,  but  whether  the  "Fullertou" 
was  moved  or  not  I  don't  know,  but  I  took  her  bear- 
ings in  order  to  avoid  her.     We  always  do  that. 

Q.  To  get  this  clear  in  the  record — ^the  ''Fuller- 
ton"  had  been  [56]  anchored  at  some  point  ap- 
proximately off  Mission  Bay  Slip?        A.  Yes. 

Q.  Your  'San  Francisco  shore  landing? 
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A.  Yes. 

Q.  Sometime  prior  to  the  collision?! 

A.  Yes. 

Q.  As  a  matter  of  fact,  she  had  been  anchored  in 
that  vicinity  since  September,  had  she  not? 

A.  She  had  been  anchored  there  quite  awhile  in 
that  vicinity,  yes. 

Q.  For  2  or  3  months  ? 

A.  I  could  not  tell  you.  I  know  only  about  three 
days  previous  to  this  collision  that  she  was  there 
then. 

Q.  Do  you  mean  to  tell  me  the  first  notice  you 
took  of  the  "Fullerton"  was  three  days  before  the 
collision  ? 

A.  Yes,  because  she  was  then  in  our  fairway.  I 
don't  know  whether  it  was  three  days;  it  might  have 
been  3  or  4.     It  was  after  the  storm  was  over. 

Q.  Had  you  ever  taken  notice  of  her  before  that? 

A.  I  had  seen  her,  but  she  was  not  where  I  had 
occasion  to  take  bearings  of  her. 

Q.  You  knew  she  was  in  that  vicinity? 

A.  Yes. 

Q.  As  a  matter  of  fact,  on  several  occasions  in 
passing  across  the  bay  you  had  run  so  close  to  the 
''Fullerton"  it  was  necessary  for  them  to  haul  their 
boats  in? 

A.  On  the  last  3  or  4  days  she  was  in  our  fairway. 

Q.  Was  it  confined  to  that  time? 

A.  It  w^as  confined  to  a  few  days  before  the  col- 
lision, after  the  storm,,  after  the  southeast  storm. 

Q.  At  the  time  you  say  you  took  a  bearing  of  her? 
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A.  Yes. 

Q.  What  was  the  bearing? 

A.  From  the  slip,  where  my  boat  lay  in  the  slip, 
it  was  east  northeast. 

Q.  From  where  your  boat  lay  in  the  slip? 

A.  Yes.     [57] 

Q.  Where  was  that  bearing  taken  from? 

A.  From  the  pilot-house  on  the  forward  end  of  the 
boat. 

Q.  Which  way  does  the  slip  lay? 

A.  The  slip  lays  northeast  and  southwest. 

Q.  Northeast  and  southwest? 

A.  Yes;  the  slip  lays  that  way. 

Q.  And  this  bearing  was  what? 

A.  East  northeast. 

Q.  East  northeast?        A.  Yes. 

Q.  So  that  the  night  that  you  left  the  Oakland 
Long  Wharf,  you  had  the  bearing  of  the  "Fuller- 
ton."     You  knew  where  she  was? 

A.  I  knew  where  she  was  w^hen  I  left  the  day  be- 
fore, two  days  before, — ^we  knew^  just  about  what  her 
bearing  w^as  from  the  slip. 

Q.  Didn't  you  see  her  when  you  left  the  San  Fran- 
cisco side  at  9:40  that  night?        A.  Yes,  I  did. 

Q.  Where  was  she  then? 

A.  She  was  still  there  in  the  same  place. 

Q.  So  when  you  left  the.  Oakland  Pier  at  10:53, 
you  knew  where  the  "Fullerton"  was?        A.  Yes. 

Q  With  respect  to  the  Mission  Bay  Slip? 

A.  Yes. 

Q.  You  knew  that  she  had  been  anchored  off  that 
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Mission  Bay  Slip  for  two  or  three  months  prior  to 

that  time? 

A.  Well,  I  knew  she  was  in  that  position  only  two 
or  three  days  or  three  or  four  days. 

Q.  How  far  was  she  from  that  position  during  the 
two  or  three  months'? 

A.  I  could  not  tell  jou.  I  did  not  take  any  notice 
at  all;  she  was  not  in  my  fairway  or  near  it;  that 
is,  not  of  sight  but  it  was  there,  but  she  was  not 
in  my  fairway. 

Q.  When  you  left  the  Oakland  Pier  you  were  in 
command,  were  you?        A.  Yes. 

Q.  And  you  were  in  the  pilot-house?        A.  Yes. 

Q.  You  were  doing  the  steering  of  the  vessel? 

A.  Yes.     [58] 

Q  And  you  were  navigating  in  a  fog? 

A.  Yes. 

Q.  You  were  looking  at  the  compass?        A.  Yes. 

Q.  And  you  were  actually  in  the  command  of  the 
ship  at  the  time?        A.  Yes. 

Q.  And  the  only  other  navigating  officer  that  was 
above  the  lower  deck  of  the  vessel  was  the  first 
officer  and  the  pilot?        A.  Yes. 

Q.  And  the  first  officer  w^as  in  the  pilot-house  with 
you?        A.  Yes. 

Q.  And  the  pilot  was  in  the  pilot-house  with  you? 

A.  No,  no  pilot;  a  man  to  assist  the  pilot. 

Q.  I  thought  you  said  assistant  pilot.  So  that 
you  were  navigating  this  steamer  across  the  San 
■Francisco  Bay?        A.  Yes. 

Q.  Where  you  kncAv    that    there    are    numerous 
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boats  pl.ving,  didn't  yon?        A.  Yes. 

Q.  With  no  navigating  officer  outside  of  the  pilot- 
house? 

A.  We  had  an  officer  outside  of  the  pilot-house, 
the  licensed  officer  outside  of  the  pilot-house. 

Q.  Down  on  the  main  deck? 

A.  On  the  main  deck. 

Q.  Forward  of  th^  freight-cars?        A.  Yes. 

Q.  Acting  as  a  lookout?        A.  Yes. 

Q.  And  there  w^as  not  in  command  of  this  vessel 
a  navigating  officer  outside  of  the  pilot-house  while 
you  were  crossing  the  bay  that  night  in  the  fog? 
Was  there  or  was  there  not? 

A.  There  was  no  navigating  officer  outside  of  the 
pilot-house;  they  were  in  the  pilot  house. 

Q.  The  second  officer,  he  was  down  on  the  fore- 
deck?        A.  Yes. 

Q.  In  front  of  these  freight-cars?        A.  Yes. 

Q.  He  was  not  in  command  of  the  vessel  at  the 
time,  was  he?        A.  No.     [59] 

Q.  He  was  merely  acting  in  the  capacity  of  a 
lookout  ?        A.  That  is  rigjit. 

Q.  Is  it  customary  to  have  five  men  standing  on 
watch  as  a  lookout  on  sea-going  vessels? 

A.  This  is  a  ferry-boat. 

Q.  Why  did  you  have  the  five  lookouts  ? 

A.  There  was  five  men  on  the  bow;  there  was  four 
men  and  the  second  officer,  so  as  to  be  able  to  catch, 
either  one  of  them,  a  sound  or  a  light  or  see  some- 
thing. 

Q.  Is  that  customary  with  you? 
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A.  On  all  ferry-boats. 

Q.  On  yonr  ferry-boats?        A.  Yes,  all  of  them. 

Q.  Do  the  passenger  ferry-boats  maintain  four 
men  on  the  main  deck? 

A.  I  don't  know  how  many  they  maintain;  they 
can't  have  all  of  the  crew.  I  can.  I  have  no  pas- 
sengers to  look  after.  They  have  3  or  4  men  on  all 
passenger  boats. 

Q.  Why  is  it  necessary  for  you  to  maintain  five 
men  out  on  the  fore-deck  as  lookouts? 

A.  Well,  some  one  might  see  more  than  the  other, 
or  hear  something  of  the  kind. 

Q.  As  a  matter  of  fact,  it  is  because  your  vessel 
is  a  side-wheel  vessel,  is  it  not?        A.  Yes. 

Q.  And  her  paddle-wheels  make  a  great  deal  of 
noise,  and  her  steam  exhaust  makes  a  great  deal  of 
noise?        A.  No,  no  noise. 

Q.  Don't  the  blowing  off  of  the  steam  make  a 
great  deal  of  noise? 

A.  No;  there  is  no  pressure  at  all. 

Q.  Don't  the  blowing  off  of  steam  make  a  great 
deal  of  noise?        A.  No;  she  is  a  low-pressure  boat. 

Q.  This  boat  is  designed  to  carry  freight-cars? 

A.  Yes. 

Q.  You  take  a  train  of  freight-cars  down  on  the 
vessel?        A.  Yes. 

Q.  How  many  tracks  do  you  have?        A.  Two. 

Q.  So  you  are  carrying  two  trains  of  cars? 

A.  Yes. 

Q.  And  the  deck  of  the  vessel,  how  many  feet  is 
that  above  the  water?     [60] 
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A.  Well,  I  should  judge  8  feet — 6  to  8  feet,  accord- 
ing to  the  kind  of  load  you  have  on. 

Q.  So  that  the  lookouts,  these  five  men,  were 
down  in  the  forward  part  of  this  vessel  at  a  distance 
of  about  8  feet  above  the  water?        A.  Yes. 

Q.  Between  them  and  your  pilot-house  were  these 
freight-cars?        A.  Yes. 

Q.  'So  you  could  not  see  from  your  pilot-house 
the  men  on  lookout? 

A.  I  could  see  one  man  between  the  cars.  I  knew 
the  others  were  there. 

Q.  Between  the  cars? 

A.  I  could  see  one  man  between  the  cars. 

Q.  Did  3^ou  ever  see  a  group  of  five  men  together 
where  there  was  not  a  conversation  going  on? 

A.  They  did  not  stand  together. 

Q.  Did  you  see  them  this  night?        A.  No. 

Q.  You  don't  know  but  what  a  conversation  was 
going  on,  do  5^ou? 

A.  I  have  an  officer  that  will  testify  to  that  fact. 

Q.  I  am  asking  about  your  knowledge. 

A.  Not  to  my  knowledge;  no. 

Q.  You  think  it  necessary  to  maintain  five  men  as 
lookouts  because  of  the  noise  that  the  paddle- 
wheels  made  interfering  with  the  hearing? 

A.  You  couldn't  hear  the  paddle-wheels  forward. 

Q.  You  couldn't  hear  them?         A.  No. 

Q.  Why  was  it  necessary  to  maintain  the  five  look- 
outs on  this  vessel  then? 

A.  It  is  customary;  that  is  all. 

Q.  It  is  customary?        A.  Yes. 
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Q.  As  a  matter  of  fact,  you  could  hear  those  pad- 
dle-wheels any  place  on  board  your  ship,  couldn't 
you?        A.  Well,  you  might  and  you  might  not. 

Q.  How  was  the  wind  blowing  that  night? 

A.  There  was  no  wind  blowing,  it  w^as  foggy. 

Q.  Doesn't  the  wind  blow  when  it  is  foggy? 

A.  Very  seldom;  it  [61]  w^as  dead  calm  on  this 
occasion. 

Q.  Are  you  saying  that  because  of  ^  recollection 
that  it  was,  or  are  you  giving  your  conclusion  that 
the  wind  does  not  blow^  when  it  is  foggy? 

A.  I  am  saying  on  this  occasion  there  was  not  any 
wind  on  that  evening;  on  that  night  there  was  no 
wind. 

Q.  How  was  the  wind,  if  there  was  any,  blowing? 

A.  When  there  is  any  wind  you  cannot  tell  any- 
thing about  how  it  is  because  the  boat  going  creates 
a  wind  of  her  own. 

Q.  The  reason  you  say  you  had  no  wind  that  night 
is  because  you  could  not  feel  any  breeze  coming  into 
the  pilot-house?        A.  No. 

Q.  If  you  were  running  before  the  wind  you 
would  not  feel  it? 

A.  If  there  was  any  wind  I  would  feel  it  more  or 
less  coming  into  the  pilot-house. 

Q.  If  there  was  a  wind  and  you  were  running  be- 
fore the  wind  you  w^ould  not  feel  it  in  the  pilot- 
house?        A.  No. 

Q.  That  night  you  did  not  feel  any  wind  coming 
into  the  pilot-house?        A.  No. 

Q.  When  you  started  from    Oakland    Pier    was 
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there  any  fog?        A.  Yes. 

Q.  There  was  fog  at  that  time?        A.  Yes. 

Q.  What  kind  of  fog  whistles  did  you  blow? 

A.  One  blast  about — well,  3  or  4  blasts  a  minute; 
it  might  have  been  3,  it  might  have  been  less — well, 
about  three,  I  guess. 

Q.  3  or  4  blasts  a  minute?        A.  Yes. 

Q.  What  kind  of  blasts?        A.  Short  blasts. 

Q.  How  long  would  a  blast  be? 

A.  Two  seconds  or  perhaps  3. 

Q.  Is  that  what  the  law  required  for  a  fog  signal? 

A.  The  law  don't  require  that  the  blast  should  be 
3  or  4  or  2  seconds;  it  says  a  short  blast  of  the  steam- 
whistle. 

Q.  On  this  night  you  say  in  the  usual  course  of 
navigating  this  vessel  you  left  one  window  open  in 
the  pilot-house?     [62] 

A.  In  the  daytime  when  it  is  clear  or  at  night- 
time when  it  is  clear  one  window  open. 

Q.  What  kind  of  windows  are  those  ? 

A.  There  is  three;  the  pilot-house  is  12  feet  or 
something  like  that  square,  and  there  are  three  win- 
dows on  the  front  and  three  around  on  the  side. 

The  COURT.— Q.  You  mean  three  on  each  side? 

A.  Three  on  each  side  of  it. 

Mr.  CAMPBELL.— Q.  This  night  you  had  low- 
ered two  windows  instead  of  one?        A.  Yes. 

Q.  Were  they  down  the  full  length? 

A.  The  full  length;  the  center  window  was  closed. 

Q.  The  center  window  was  closed?        A.  Yes. 

Q.  You  stood  on  the  starboard  side?        A.  Yes. 
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Q.  Backof  the  wheel? 

A.  Between  th,e  two  wheels. 

Q.  You  stood  between  the  two  wheels? 

A.  There  are  two  wheels,  and  I  stood  betw^een 
them,,  perhaps  2i/i>  feet  from  the  window\ 

Q.  That  is  to  say,  she  steers  with  steam-steering 
gear  or  hand  steering-gear? 

A.  Steam  steering-gear,  and  we  have  a  hand-gear 
to  assist  us. 

Q.  That  is,  in  the  pilot-house  there  is  a  very  large 
'Wooden  wheel?        A.  Yes. 

Q.  With  spokes  on  the  outside?        A.  Yes. 

Q.  Of  the  same  type  as  vessels'  steering-wheels 
usually  are?        A.  Yes. 

Q.  There  is  two  of  those?        A.  Tw^o  of  those. 

Q  They  are  situated  about  the  center  of  the  pilot- 
house, with  respect  to  the  sides?         A.  Yes. 

Q.  Nearer  the  forward  end  than  the  after  end;  is 
that  true  ?        A.  About  a  foot  from  the  window. 

Q.  The  forward  wheel  is  about  a  foot  from  the 
window?        A.  Yes.     [63] 

Q.  What  is  the  distance  between  the  tw^o  wheels? 

A.  I  should  judge  about  21/0  feet. 

Q.  That  is  about  23/2  feet?        A.  Yes. 

Q.  Where  is  the  steam  steering-gear? 

A.  Between  the  two  wheels,  about  two  feet  from 
the  window\ 

Q.  You  were  standing  between  the  two  wheels  at 
the  steam  steering-gear? 

A.  On  the  side  right  by  the  window,  the  steering- 
gear  in  my  hand,  a  lever. 
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Q.  That  brought  3^ou  back  of  the  window  about 
21/0  feet?        A.  Yes. 

Q.  Where  was  the  compass  ? 

A.  Right  in  front  of  me,  right  up  against  the  win- 
dow%  against  the  pilot-house. 

Q.  You  were  steering  by  the  compass? 

A.  I  was  looking  into  it. 

Q.  You  were  steering  by  the  compass? 

A.  Yes. 

Q.  What  kind  of  a  binnacle  light  did  you  have  ? 

A.  I  have  got  a  common  oil  light  on  the  side. 

Q.  Throwing  the  light  down  on  the  face  of  the 
compass?        A.  Yes,  on  the  compass. 

Q.  Your  eyes  were  on  this  lighted  part  of  the 
compass?        A.  Yes. 

Q.  These  big  car  ferries  are  very  hard  to  steer, 
aren't  they? 

A.  They  steer  pretty  good,  considering  they  are 
large  boats;  they  are  slow  to  swing. 

Q.  A  man  has  to  be  on  the  job  all  the  time  ? 

A.  You  have  got  to  be  on  the  job,  got  to  watch 
her,  keep  her  from  swinging,  especially  across  the 
eddies  and  currents. 

Q.  The  tide  was  flooding  prettj^  heavily  that 
night?        A.  A  strong  flood-tide. 

Q.  There  are  a  great  many  eddies  in  San  Fran- 
cisco Bay?        A.  Yes. 

Q.  And  particularly  as  you  approach  the  docks 
there  are  eddies?        A.  Yes.     [64] 

Q.  So  that  a  man  who  is  attempting  to  steer  a 
vessel,  or  even  you  are  attempting  to  steer  a  vessel 
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by  the  compass,  would  have  to  watch  pretty  closely  f 

A.  Yes. 

Q.  Otherwise  the  eddies  would  catch  her  and 
would  swing  her  around  in  her  course?         A.  Yes. 

Q.  Now,  when  you  were  coming  across  the  bay, 
you  heard  a  fog  bell,  didn't  you? 

A.  When  I  got  well  over  about  22  or  23  minutes 
— somewhere  out  there,  I  heard  the  fog  bell. 

Q.  That  was  reported  to  you  by  your  second  offi- 
cer, you  say?        A.  Yes. 

Q.  Who  reported  it  to  you?     Did  the  first  officer? 

A.  The  second  officer;  he  reported  it  before  I 
picked  it  up  from  the  pilot-house,  and  I  picked  it 
up  afterwards  from  the  pilot-house. 

Q.  About  that  moment  you  saw  this  light? 

A.  No,  I  seen  the  light — we  heard  that  prior  to 
seeing  the  light. 

Q.  You  heard  this  bell  prior  to  seeing  the  light? 

A.  Yes. 

The  COURT.— The  bell  or  the  whistle? 

A.  The  bell. 

Mr.  CAMPBELL.— Q.  The  bell?        A.  Yes. 

Q.  How  long  after  you  heard  the  bell  did  you  see 
the  light? 

A.  Well,  I  could  not  say;  it  might  have  been  a 
minute — it  might  have  been  two  minutes  before  the 
light  was  reported;  it  might  have  been  perhaps  3 
minutes  before  the  light  was  reported  to  me.  I 
could  not  tell  exactly;  I  was  not  watching  the  time. 

Q.  This  bell  came  from  a  point  about  ahead,  did 
it  not? 
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A.  Right  straight  ahead  it  was  reported — bell 
right  straight  ahead. 

Q.  Two  or  3  minutes  after  jom  heard  the  bell  you 
picked  up  this  light? 

A.  They  reported  a  light  close  aboard. 

Q.  At  that  time  you  knew  it  was  the  light  of  the 
''Fullerton,"  did  you  not?     [65] 

A.  I  did  not  know  it  was  a  light,  but  I  thought  it 
was. 

Q.  You  knew  where  the  "Fullerton"  was,  you  ex- 
pected the  "Fullerton"  to  be  right  where  that  light 
was?        A.  Yes. 

Q.  You  in  your  own  mind  concluded  it  was  the 
''Fullerton"?        A.  Yes. 

Q.  You  did  not  think  it  was  anything  else  at  that 
time  ? 

A.  No,  not  by  the  position  of  the  steamer  or  by  the 
bell  ahead. 

Q.  When  you  saw  this  light  of  the  "Fullerton," 
what  was  the  bearing  of  your  steamer  by  the  com- 
pass— did  you  look  at  the  compass  at  that  time  ? 

A.  Heading  southwest. 

Q.  Heading  southwest  at  that  time  ?        A.  Yes. 

Q.  Where  was  the  light  ? 

A.  It  w^as  about,  it  looked  to  me  about  between  2 
or  3  points  on  the  port  bow,  right  like  that  (illus- 
trating). 

Q.  Your  boat  isn't  sharp  at  the  end?        A.  No. 

Q.  It  is  practically  square  ? 

A.  Practically  square;  we  get  our  bearings  by 
looking  over  the  end. 
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Mr.  CAMPBELL. — Have  you  a  picture  of  the 
boat? 

Mr.  HENGSTLER.— No. 

Mr.  CAMPBELL. — Q.  This  light  was  about  over 
the  port  corner? 

A.  Over  the  port  jack-staff;  that  is  how  we  get  our 
bearings,  by  the  jack-staff. 

'Q.  Where  are  the  jack-staffs? 

A.  Right  on  the  bow,  one  on  each  side. 

Q.  What  do  you  mean  by  jack-staffs? 

A.  Well,  a  flag-pole;  they  are  20  feet  apart. 

Q.  They  are  practically  on  what  you  call  the  for- 
ward port  corner  and  the  forward  starboard  corner  ? 

A.  Yes. 

Q.  This  light  was  right  over  that  port  jack-staff? 

A.  Y€s. 

Q.  And  when  you,  saw  that  light  you  rang  full 
speed  ahead?     [66] 

A.  Yes,  and  put  my  helm  hard-aport. 

Q.  You  threw  your  helm  hard-aport?        A.  Yes. 

Q.  What  did  you  do  next  ? 

A.  Then  I  stopped  her — immediately  rang  two 
bells. 

Q.  Didn't  you  go  under  the  full  speed  ahead  bell  at 
all?        A.  No  time. 

Q.  Then  you  stopped  her  ? 

A.  When  I  seen  there  was  no  chance  to  avoid  her, 
I  stopped  her. 

Q.  But  you  did  not  back  here  ? 

A.  I  had  no  time  to  back  here.  I  might  kill  the 
men  in  the  engine-room  if  I  did.     I  was  looking  out 
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for  the  men  in  the  engine-room.     If   I   had  backed 
and  my  walking-beam  had  caught  on  that,  it  would 
have  killed  the  men  in  the  engine-room,  sure. 

Q.  Why  is  that? 

A.  Because  the  walking-beam,  going  up  and  down, 
might  have  caught  in  the  jib-boom  and  killed  them  in 
the  engine-room. 

Q.  At  the  time  you  stopped  you  were  right  under 
her  bow?        A.  Yes. 

Q.  Where  was  her  bowsprit  pointing? 

A.  She  was  laying  right  across  like  that  (illus- 
trating) . 

Q.  Her  bow  was  to  the  north  ? 

A.  To  the  north ;  yes. 

Q.  Whereabouts  at  the  time  you  stopped  her  was 
her  bowsprit  pointing? 

A.  Eight  across  the  bow,  right  across  my  deck. 

Q.  When  you  stopped  your  engine  ? 

A.  She  had  not  crossed  then  but  it  was  close  to  us. 

Q.  What  you  have  alleged  in  your  libel  is  true, 
isn't  it — ^let  me  ask  you  to  listen  to  this,  this  allega- 
tion in  your  libel,  see  if  it  is  not  true:  "that  3  or  5 
minutes  later  the  lookouts  last  above  mentioned  re- 
ported a  light  upon  the  port  bow  of  said  steamer 
'Transit'  and  close  aboard"?        A.  Yes.     [67] 

Q.  "When  her  helm  was  put  hard-aport  and  a  sig- 
nal given  to  her  engineers  for  full  speed  ahead,  try- 
ing to  sheer  off  from  any  vessel  indicated  by  such 
light."        A.  That  is  right. 

Q.  "But  that  it  was  then  too  late  to  avoid  collision 
Avith  the  barkentine  'Fullerton'  hereinafter  described, 
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upon  which  said  light  was  exhibited,   the   bowsprit 
thereof  being  not  more  than  2  or  3  feet  back  from 
the  forward  pilot-house  of  the  '  Transit. '  ' ' 

A.  I  could  not  tell  you  at  the  time  the  bell  struck — 
when  this  bell,  when  this  light  was  reported  to  me 
first  I  looked  up  from  my  compass  and  I  saw  a  light 
right  there.  I  could  not  tell  how  far  it  was  off,  and 
I  rang  the  bell  and  shoved  my  helm  hard-aport — 
rang  the  bell  for  full  speed  ahead.  Then  I  looked 
down  again  and  I  seen  that  the  light  was  too  close 
aboard  to  avoid  it,  and  I  struck  the  bell  to  stop.  My 
first  officer  said  at  the  same  time  that  I  struck  the 
bell  to  ''stop  her.  Captain." 

Q.  At  the  time  you  stopped  her,  is  it  not  the  fact 
that  the  bowsprit  of  the  ''Fullerton"  was  practically 
over  your  deck? 

A.  Not  at  the  time  my  boat  was  running  ahead ;  at 
the  same  time  when  I  struck  the  bell,  it  was  not  over 
the  deck;  when  I  struck  the  bell  to  stop  it  was  not 
over  the  deck. 

Q.  How  far  off  was  it  ? 

A.  There  was  a  dense  fog;  I  could  not  tell  you. 

Q.  You  could  not  tell'?        A.  No. 

Q.  At  the  time  you  stopped  her  where  was  the  light 
on  the  ''Fullerton"? 

A,  It  looked  to  me  close  over  the  jack-staff  when 
I  struck  the  bell. 

Q.  Over  the  jack-staff?        A.  Yes. 

Q.  When  you  stopped  her  what  did  the  flood  tide 
do  with  your  vessel? 

A.  The  flood  tide  was  carrying  us  on  her. 
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Q.  Which  way? 

A.  It  set  her  on  top  of  the  "FuUerton."     [68] 

Q.  Captain,  I  want  you  to  take  these  two  models 
and  lay  them  down  in  the  positions  in  which  the  two 
vessels  were  at  the  time  that  you  saw  the  lights  of  the 
"Fullerton." 

A.  Mark  this  one  the  "Transit."  The  "Fuller- 
ton"  was  lying  here.  I  was  steering  southwest  by 
half  south,  and  I  came  along  here  and  they  reported 
this  light  here,  and  I  cannot  say  how  far  off  my  jack- 
staff  it  was,  but  it  was  on  the  port  bow,  and  I  seen 
this  light  on  her  fore-rigging;  her  light  was  about 
there  (pointing) .  It  was  back  here  about  in  the  fore- 
rigging  ;  it  might  have  been  on  the  top-gallant  mast ; 
if  it  was  on  the  top-gallant  one,  it  would  be  here,  and 
if  it  was  on  the  jib-boom  it  would  be  here  (illustrat- 
ing).   I  came  along  this  way,  you  see. 

Q.  You  did  not  understand  the  question.  I  asked 
you  to  take  these  two  models  and  lay  them'  in  the 
positions  the  two  vessels  were  when  you  first  saw  the 
light. 

A.  I  should  say  in  that  position  (illustrating). 

Q.  Is  that  correct  now  ? 

A.  That  is  what  I  should  say,  these  positions  as 
near  as  I  can  remember  them.  That  is  how  it 
looked  like  to  me. 

Q.  Is  this  the  position  of  the  "Fullerton'"? 

A.  She  was  lying  heading  nearly  in  that  position. 

The  COURT. — He  has  already  said  that  was  the 
position. 

A.  To  the  best  of  my  knowledge,  that  is  the  way 
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it  looked  to  me. 

Mr.  CAMPBELL.— Q.  Just  mark  on  that  the 
word  ''Transit,"  now  mark  the  position  of  the  flag- 
staff. 

A.  There  is  a  lookout  here,  one  man  here  and  one 
man  there. 

Q.  This  is  north,  is  it  ?        A.  Yes. 

Q.  This  is  south?        A.  Yes. 

Q.  Now,  how  far  distant  would  you  judge  yourself 
to  be  at  the  time  that  you  saw  the  "Fullerton's"  light? 
[69] 

A.  Well,  the  fog  was  so  dense  it  could  not  be  seen 
more  than  a  couple  of  hundred  feet  anyway.  I 
could  not  tell  you  just  how  far.  You  can't  gauge  the 
distance  in  the  fog ;  it  is  impossible. 

Q.  I  am  asking  your  best  judgment. 

A.  Well,  it  might  have  been  200  feet,  or  it  might 
not  have  been  that  much. 

Q.  It  might  not  have  been  that  far  ? 

A.  No,  it  might  not. 

Q.  It  might  have  been  farther? 

A.  No,  you  could  not  have  seen  it  much  farther. 

Mr.  CAMPBELL. — I  will  ask  to  have  that  marked 
as  ''Claimant's  Exhibit  3." 

(The  dociunent  is  marked  "Claimant's  Exhibit 
3.") 

Q.  Take  the  two  models  and  put  them  in  the  posi- 
tion of  the  vessels  at  the  time  that  you  stopped  your 
engine. 

A.  I  stopped  my  engines  at  the  time  that  I  got  in 
this  position.     I  hung  her  up  almost  just  instantly ; 
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it  may  be  2  seconds  or  it  ma}^  not  be  that  much  before 
I  stopped  her  again.     All  I  had  time  to   do   was  to 
look  up  to  see  her. 

Q.  How  many  rudders  have  you  on  this  boat  ? 

A.  One  rudder  on  each  end. 

Q.  A  pretty  big  rudder?        A.  12-inch. 

Q.  In  navigating  around  the  wharves  in  San  Fran- 
cisco where  there  are  so  many  tide-rips  you  have  to 
have  a  pretty  heavy  rudder  to  steer  with,  don 't  you  ? 

A.  Yes. 

Q.  They  answ^er  the  rudder  quite  quickly,  do  they 
not? 

A.  Sometimes  the}^  do  and  sometimes  they  don't, 
according  to  the  rip.  The  ''Transit"  did  not  answer 
her  rudder  very  quickly;  she  is  a  boat  335  feet  long 
and  of  broad  beam. 

Q.  Didn't  she  respond  this  night  when  you  threw 
her  helm  hard-aport  ? 

A.  She  didn't  have  time;  there  was  not  time 
enough  between  the  bells  to  respond  or  act.     [70] 

Q.  In  your  judgment,  can't  you  lay  down  on  the 
chart  here,  the  position  of  the  two  vessels  at  the  time 
you  stopped  the  "Transit,"  any  different  from  what 
you  have  shown  ? 

A.  That  is  as  near  as  I  can  come  to  it.  I  know 
when  I  seen  the  light  it  was  on  the  port  bow,  but  I 
could  not  tell  you  the  distance  because  the  fog  was  so 
dense,  and  I  did  not  have  time  to  do  any  signalling  or 
anything  else  of  the  kind  between  the  bells. 

Q.  Had'  you  got  jour  helm  hard-aport  before  you 
stopped  ? 
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A.  Yes,  I  shoved  lier  over  and  struck  the  bell  at  the 
same  time ;  swung  it  over  just  like  that, 

Q.  How  long  does  it  take  you  to  swing  your  helm 
hard  over? 

A.  It  might  take  two  seconds  to  roll  over,  and  it 
might  take  three,  according  to  the  strength  of  the  re- 
sistance against  it;  if  the  boat  was  laying  still,  it 
would  go  flying  over,  if  it  was  going  through  the 
water  it  would  go  over  slowly. 

Q.  When  these  ferry-boats  approach  the  slips,  the 
ferry-boats  with  side  wheels,  they  can  run  almost  into 
the  slip  before  they  have  to  stop  and  back  ? 

A.  Some  of  them  can. 

Q.  Is  that  true  of  your  vessel  ? 

A.  No,  you  have  to  give  her  time. 

Q.  In  what  distance  can  you  bring  your  vessel  to 
a  stop? 

A.  Well,  from  the  time  I  slow,  at  about  three  boat- 
lengths  of  it,  I  run  her  under  slow  bell  one  length, 
and  then  run  her  under  stop-bell  for  a  couple  of  hun- 
dred feet,  and  then  I  go  back  the  whole  length  of  the 
slip,  and  go  back  hard  to  fully  stop. 

Q.  As  you  usually  run  across  the  bay,  in  what  dis- 
tance can  you  bring  your  vessel  to  a  stop  ? 

A.  We  do  not  stop  the  engine  right  at  the  same 
time.  I  am  answering  it  to  the  best  of  my  ability 
right  now\     [71] 

Q.  I  am  asking  you  for  the  distance,  how  far? 

A.  Well,  we  will  say  between  eight  and  900  feet. 

The  COURT. — Do  you  mean  in  the  case  of  an 
emergency  where  an  attempt  is  made  to  stop  as  soon 
as  possible  ? 


78        Mission  Transportation,  d  Refining  Co. 

(Testimony  of  William  H.  Higginson.) 

Mr.  CAMPBELL.— Yes. 

A.  Under  full  speed  you  can't  stop  her  inside  of 
almost  three  boat-lengths  the  way  we  stop. 

Q.  Bunning  at  7  miles  an  hour  in  what  distance 
can  you  stop  her  f 

A.  That  is  pretty  near  full  speed, — between  800 
and  900  feet,  the  way  we  stop  in  an  emergency.  If 
you  stopped  the  engines  and  tried  to  back  her,  she 
will  not;  she  will  jam.  We  have  got  to  slow  the 
engine  first  so  as  to  give  her  time  to  recover  herself ; 
she  has  low-pressure  engines  and  don't  answer  very 
well ;  she  will  jam  and  not  back. 

Q.  This  night  that  you  were  approaching  the  San 
Fl-ancisco  shore  you  heard  this  fog  bell  ? 

A.  I  did,  on  the  slip. 

Q.  You  say  it  was  the  slip  ?        A.  Yes. 

Q.  How  far  off  do  you  usually  hear  that  fog  bell? 

A.  You  can  hear  it  6  or  7  minutes  off. 

Q.  The  distance,  I  mean. 

A.  The  distance,  that  is, — oh  well,  half  a  mile. 

Q.  It  depends  upon  the  density  of  the  fog  ? 

A.  Oh,  yes. 

Q.  As  a  matter  of  fact,  the  sounds  in  the  fog  are 
very  uncertain  f        A.  That  is  right. 

Q.  Sometimes  a  bell  close  at  hand  will  sound  a  long 
distance  off,  will  it  not  *?        A.  Yes. 

Q.  Sometimes  a  bell  a  long  distance  off  will  sound 
close  ?        A.  If  the  fog  is  thin,  yes. 

Q.  So  that  it  is  difficult  to  judge  distance  by  sound 
in  a  fog?        A.  That  is  right.     [72] 

Q.  Knowing  the  position  that  the  "Fullerton"  was 
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anchored  in  when  you  left  the  bay  slip  at  9 :40  as  you 
say,  and  not  hearing  her  bell  when  you  were  coming 
back  on  the  trip,  on  the  10'  :53  trip' — 

A.   (Intg.)     I  did  not  hear  any. 

Q.   (Continuing.)     Wasn't  there  any  query  raised 
in  your  mind  why  that  bell  was  not  heard  f 

A.  I  thought  I  was  far  enough  north  of  it  not  to 
hear  it. 

Q.  How  far  to  the  north. did  you  think  you  were  ? 

A.  Well,  I  thought  I  was  far  enough  to  the  north 
to  make  the  slip. 

Q.  I  asked  you  how  far  to  the  north  you  thought 
you  were.        A.  I  couldn't  tell  you;  I  have  no  idea. 

Q.  How  far  do  you  think  ? 

A.  The  course  I  was  steering  ought  to  have  carried 
me  a  quarter  of  a  mile  to  the  north  of  her. 

Q.  Didn't  you  think  you  could  hear  the  "Fuller- 
ton's"  bell  more  than  a  quarter  of  a  mile? 

A.  I  don't  know  how  far  I  could  hear  it. 

Q.  Didn't  you  have  any  idea  that  night  as  to  how 
far  you  could  hear  the  " Fullerton 's "  bell? 

A.  I  did  not.  I  did  not  know  the  density  of  the 
fog. 

Q.  Didn't  the  fact  that  you  were  not  able  to  hear 
the  "Fullerton's"  bell  raise  a  suspicion  in  your  mind 
as  to  where  you  were  ? 

A.  It  raised  the  suspicion  that  I  was  far  enough  to 
the  north  not  to  hear  it. 

Q.  You  did  not  for  a  moment  suspect  you  were 
down  in  the  vicinity  of  the  ''Fullerton"? 

A.  I  did  not. 
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Q.  Then  your  conclusion  as  to  the  position  in 
which  your  vessel  was  was  not  based  upon  the  course 
that  you  were  steering,  but  was  based  upon  the  ab- 
sence of  the  bell  of  the  ''Fullerton" — you  concluded 
you  were  to  the  north  of  the  ' '  Fullerton ' '  ? 

A.  Yes.     [73] 

Q.  Because  of  the  course  you  were  steering  or  be- 
cause you  did  not  hear  the  bell,  which  ? 

A.  Because  of  the  course  I  was  steering. 

Q.  Then  you  concluded  you  were  to  the  north  of 
the  "Fullerton"  not  because  you  did  not  hear  it  but 
because  of  the  course  you  were  steering  ? 

A.  The  course  I  was  steering  ought  to  have  carried 
me  clear  of  her. 

Q.  You  concluded  that  you  were  to  the  north  of 
the  ''Ftillerton"?        A.  Yes. 

Q.  Because  of  the  course  that  you  were  steering? 

A.  Yes. 

Q.  And  not  because  you  did  not  hear  the  bell  ? 

A.  I  thought  I  was  far  enough  to  the  north  not  to 
hear  it. 

Q.  But  you  found  you  were  mistaken? 

A.  I  found  I  w^as  mistaken. 

Q.  So  you  didn't  know  exactly  the  course  you 
were  on? 

A.  I  didn't  know  exactly  the  course  that  I  was  on 
simply  because  I  did  not  know  quite  the  strength  of 
the  current  on  account  of  the  fog. 

Q.  How  many  years  have  you  been  employed  in 
crossing  this  bay? 

A.  I  have  been  on  the  bay  on  ferry-boats  for  33 
years. 
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Q.  In  that  time  you  have  acquired  a  pretty  accurate 
idea  of  tidal  and  current  conditions  in  San  Fran- 
cisco Bay,  have  you  not  ?        A.  Yes. 

Q.  How  many  times  do  you  suppose  you  have 
passed  in  and  out  of  Mission  Bay  Slip — how  many 
times  do  you  think  you  have  passed  in  and  out  of 
Mission  Bay  Slip  between  September  20,  1909,  and 
December  13,  1909? 

A.  Well,  I  passed  in  and  out  of  that  3  or  4  times 
every  other  day,  sometimes  more ;  sometimes  six  trips 
in  there  in  a  watch. 

Q.  Will  you  indicate  on  the  paper  here  the  position 
of  the  two  vessels  after  they  came  together  ? 

A.  They  came  together  like  that;  that  is,  when  I 
got  on  the  [74]  deck  they  were  lying  in  that  posi- 
tion, and  they  were  working  ahead. 

Q.  Put  them  in  the  position. 

A.  That  is  as  near  as  I  can  make  it.  I  got  a  line 
from  my  bow  here  to  this  bow  here,  and  the  first 
officer  gave  an  order  to  put  a  line  from  here  to  some 
where  around  here,  to  hold  them  in  position  and  to 
keep  them  close  together. 

Q.  That  is  about  the  position  ? 

A.  Yes,  that  is  as  near  as  I  can  make  out. 

Mr.  CAMPBELL.— I  will  offer  that  in  evidence. 

(The  paper  is  marked  "Claimant's  Exhibit  4.") 

Q.  Mark  on  the  "Transit"  the  position  of  your 
pilot-house.         A.  There,  100  feet  from  the  end. 

Q.  Whereabouts  is  your  smokestack? 

A.  I  should  judge  about  there,  near  about  the 
center. 
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Q.  A  circled        A.  Yes. 

'Q.  Where  is  your  after  pilot-house  ? 

A.  It  is  on  the  other  end. 

Q.  Where  are  your  walking-beams'?' 

A.  It  is  right  there. 

Q.  Mark  them.        A.  Yes. 

Q.  Now,  as  a  matter  of  fact,  the  bowsprit  of  the 
^'Fullerton"  carried  out  3^our  smokestack,  didn't  it? 

A.  Yes. 

Q.  Is  this  the  position  of  that  ? 

A.  This  is  the  position  when  I  got  down  on  the 
deck;  afterwards  the  smokestack  was  carried  away 
by  the  vessels  forging  ahead  and  swinging. 

Q.  Show  me  on  the  next  drawing  the  position  in 
which  they  forged  ahead. 

A.  They  were  forging  ahead  like  this ;  they  forged 
ahead  in  this  way  (illustrating). 

Q.  As  a  matter  of  fact,  didn't  they  come  around 
almost  parallel?        A.  No.     [75] 

Q.  In  what  position  did  the}^  finally  restf 

A.  They  rested  in  that  position;  it  was  just  like 
that ;  there  were  lines  from  this  bow  and  another  line 
from  this  bow ;  the  ' '  Fullerton ' '  took  a  line. 

Q.  Where  was  the  bowsprit  of  the  ''Fullerton" 
with  respect  to  your  smokestack  *?' 

A.  Right  across  the  deck,  just  abaft  the  smoke- 
stack. That  was  where  the  bowsprit  was,  abaft  the 
smokestack,  that  is  where  it  stood.  I  have  got  no 
measurements  for  this,  only  am  telling  you  how  it 
looks  to  me. 

Q.  Would  that  be  the  position  of  the  smokestack"? 
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A.  The  smokestack  would  be  about  there. 
Mr.  CAMPiBELL.— I  offer  that  in  evidence. 
(The  paper  is  marked  ''Claimant's  Exhibit  5.") 

Redirect  Examination. 

Mr.  HENGSTLER.— Q.  Captain  Higginson,  you 
did  not  intend  to  convey  the  impression,  did  you,  that 
you  kept  five  lookouts  on  the  "Transit"  at  all  times? 

A.  In  foggy  weather. 

Q.  You  meant  that?        A.  In  foggy  weather. 

Q.  In  the  kind  of  weather  that  existed  that  night  ? 

A.  The  men  all  go  forward,  all  the  crew  that  are 
not  occupied  in  other  places. 

Q.  So  the  reason  why  you  put  so  many  lookouts  in 
the  bow  of  your  vessel  was  the  foggy  weather,  the 
thick  fog? 

A.  The  dense  fog;  yes.  In  case  one  man  might 
hear  something  or  see  something  more  than  the  other. 

Q.  You  spoke  once  or  twice  about  a  bell  that  you 
heard  straight  ahead;  when  you  spoke  of  that  you 
referred  to  the  slip-bell  ? 

A.  Yes,  on  the  pier-head. 

Q.  When  you  first  perceived  the  light  of  the  "Ful- 
lerton,"  Captain,  [76]  how  much  time  elapsed 
from  the  moment  when  you  first  perceived  the  light 
to  the  time  when  the  vessels  came  together,  in  your 
opinion,  generally? 

A.  It  might  have  been  20  seconds ;  it  might  have 
been  30  seconds.  It  was  a  very  short  time,  I  know ; 
that  is  all. 

Q,  At  that  time  the  vessels  were  very  close  to- 
gether ? 


84        Mission  Transportation^  cC-  Refining  Co. 

(Testimony  of  William  H.  Higginson.) 

A.  At  that  time  they  were  so  close  together  that 
there  was  no  time  to  do  anything  only  to  stop  the  en- 
gines. 

Q.  Can  you  now,  when  3^ou  look  back  upon  it,  think 
of  any  maneuver  that  you  could  have  made  between 
the  time  when  you  saw  the  light  and  the  time  of  the 
collision  that  you  could  have  been  made  that  would 
have  saved  the  collision,  saved  the  vessels  from  com- 
ing together? 

A.  No,  there  was  nothing;  they  were  too  close  to- 
gether. There  was  not  distance  to  do  anything; 
there  was  not  time  to  even  back  the  engines  without 
endangering  the  lives  of  the  engineers. 

Q.  If  the  engines  had  been  reversed  would  that 
have  made  any  difference  ?' 

A.  Not  a  particle.  I  don't  believe  they  would 
have  reversed;  they  might  have. 

Q.  Now,  Captain,  when  you  drew  these  diagrams 
here,  you  did  not  want  to  commit  yourself  that  that 
was  the  exact  position  of  the  vessels  at  any  partic- 
ular time  ? 

A.  No,  I  said  as  near  as  I  could.  It  was  a  dense 
fog,  and  that  is  as  near  as  it  looks  to  me. 

Q.  Captain,  if  there  had  been  any  wind  that  night 
you  would  have  known  about  it,  would  you  ? 

A.  Yes. 

Q.  Even  if  it  had  been  a  head  wind  you  would 
know  of  it? 

A.  The  wind  would  have  kept  the  fog  moving. 

Q.  Can  you  tell  positively  from  what  you  perceived 
when  you  left  and  when  you  came  on  this  side  and 
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while  you  were  in  the  pilot-house  that  there  was  no 

wind  blowing  that  night f     [77] 

A.  I  know  that  there  was  no  wind  blowing  when 
we  left  the  slip  at  Oakland  Pier,  when  we  were  lying 
still  there;  that  was  the  only  chance  to  find  out  if 
there  was  any  wind  or  not ;  the  fog  drifted,  it  did  not 
blow  at  all ;  it  drifted  down  in  a  hurry. 

Mr.  FOULDS.— Q.  Captain,  you  have  testified 
a  moment  ago  that  you  felt  no  wind  whatever  in  the 
pilot-house.  Do  you  mean  no  wind  beyond  the  wind 
that  you  ordinarily  feel  from  the  motion  of  the  ship, 
or  no  wind  whatever  ? 

A.  There  was  no  wind  that  I  know  of  any  more 
than  what  we  created  ourselves,  which  we  do.  We 
create  a  wind  more  or  less  all  the  time ;  whether  there 
is  any  wind  or  not  we  create  a  wind.  I  don't  think 
there  was  a  wind  blowing  one  way  or  the  other  either 
ahead  of  us  or  behind  us,  or  anything  of  that  kind. 

Q.  If  you  felt  any  wind,  then,  it  was  wind  that  was 
created  by  your  motion? 

A.  Yes,  that  is  Avhat  I  calculate  it  w^as. 

Q.  Did  you  feel  such  a  wind?        A.  No. 

Q.  Did  you  feel  any  wind  that  would  have  been 
created  by  your  ow^n  motion? 

A.  I  felt  a  little  wind,  that  is  what  I  mean.  I  just 
felt  a  draught  of  the  air,  that  is  all,  no  wind.  The 
draught  of  the  air,  there  is  just  a  little  draught  al- 
ways when  there  is  two  windows  open,  a  draught 
circulating  through  the  pilot-house. 

Mr.  HENGiSTLER. — Q.  Do  you  ever  open  the  side 
windows  of  the  pilot-house  ?        A.  Yes. 
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Q.  When  do  you  open  those  % 

A.  We  open  those  when  the  wind  is  blowing. 
When  there  is  no  wind  we  close  it  because  we  can 
get  the  sounds  inside  the  pilot-house  better. 

Q.  That  night  you  had  them  closed  ? 

A.  That  night  we  had  them  closed  because  the 
sound  comes  better  to  us.  If  the  side  window  is 
open  it  creates  a  wind,  a  draught.  I  would  like  to 
state  that  sometimes  we  open  and  close  these  win- 
dows two  or  three  [78]  times  on  a  passage,  for 
the  special  purpose  of  finding  out  how  the  wind  is, 
how  the  draught  is  carrying. 

Q.  This  bell  that  you  heard,  how  did  you  know 
that  was  not  the  bell  on  the  ' '  Fullerton ' '  ? 

A.  Well,  the  "  Fullerton 's"  ship-bell,  according  to 
the  law,  is  rung  in  that  manner  (illustrating).  Our 
bell  rings  like  a  locomotive  bell. 

Q.  You  mean  the  slip-bell  ? 

A.  The  slip-bell;  we  can  tell  the  different  sounds 
of  the  bells. 

Q.  In  characterizing  this  ship's  bell,  it  has  a  quick, 
jerky  motion? 

A.  Yes.  In  a  fog  it  is  supposed  to  ring  for  5  sec- 
onds— more  than  that.  A  ship's  bell  is  entirely  dif- 
ferent, a  ship  at  anchor,  the  bell  is  different  from  any 
other  bell. 

Mr.  CAMPBELL. — Q.  Your  vessel  has  a  whistle 
that  sounds  something  like  a  locomotive,  you  say  f 

A.  Well,  it  is  a  hoarse  whistle. 

Q.  In  what  sort  of  box  is  this  bell  on  the  dock  in- 
closed ? 
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A.  It  is  inclosed  in  the  rear  and  open  in  the  front, 
a  sounding-board  behind  it. 

Q.  A  sounding-board  with  a  flare-out,  isn't  it? 

A.  Yes,  a  flare-out. 

Q.  That  flare-out  points  toward  the  Oakland  mole  ? 

A.  It  points  right  out  from  the  slip;  if  you  are 
either  side  of  it  you  can't  hear  it  very  well ;  if  you  are 
right  in  front  of  it  you  can  get  the  sound. 

Q.  That  flare-out  is  tow^ard  the  Oakland  mole, 
isn't  it? 

A.  It  is  right  out  from  the  end  of  the  slip ;  it  stands 
right  up  from  the  end  of  the  slip. 

Mr.  HENaSTLEE.— Q.  Toward  the  Oakland 
mole  ? 

A.  No,  not  towards  the  Oakland  mole,  but  it  flares 
right  out  in  front  of  the  slip. 

Mr.  CAMPBELL.— Q.  Doesn't  it  flare  out  parallel 
with  the  fairw^ay     [79']     you  are  running  on? 

A.  Not  parallel,  no,  because  we  don't  run  al- 
together parallel ;  we  have  got  to  run  with  the  tide ;  it 
would  not  do  to  have  that  bell  parallel ;  if  there  was  a 
flood  tide,  w^e  would  have  to  be  more  to  the  northward, 
and  if  an  ebb  tide  to  the  southward,  2  points  to  21/0 
points  difference  in  our  course.  This  course  I  am 
steering  on,  I  have  steered  for  over  10  years,  the  same 
course. 

Q.  As  I  understand  it,  you  were  blowing  your 
whistle  repeatedly,  short  blasts  several  times  a 
minute  ? 

A.  Not  several  times;  perhaps  three  times;  we 
didn't  figure  on  the  minute,  we  were  just  blowing 
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them  25  to  30  seconds  apart.     I  have  got  the  man 
that  blew  the  whistles ;  he  will  testify  as  to  how  he  did 
blow  them. 

Q.  I  am  asking  you. 

A.  I  am  telling  you  25  to  30i  seconds  apart. 

Ql  I  thought  you  said  3  or  4  times  a  minute  ? 

A.  I  might  have  said  3  or  4  times  a  minute;  it 
might  have  been  3  or  4  times;  that  would  be  every 
15  seconds — it  might  have  been  blown  every  25  sec- 
onds. 

Mr.  HENGSTLER.— Q.  How  long  did  you  say 
that  the  blasts  are,  Captain  I 

A.  Between  2  and  3  seconds,  the  toot. 

Q.  It  might  be  more  than  that  ? 

A.  No,  very  seldom,  because  our  passing  signals 
are  longer  signals. 

[Testimony  of  Ernest  D.  Reichelt,  for  Libelant.] 

ERNEST  B.  REICHELT,  called  for  the  libelant, 
sworn. 

Mr.  FOULiDS.— Q.  What  is  your  age,  Mr.  Reich- 
elt?       A.  62. 

Q.  What  is  your  employment  ? 

A.  I  am  first  officer. 

Q.  On  what  steamer? 

A.  The  steamer  ' '  Transit, ' '  belonging  to  the  South- 
ern Pacific  Company. 

Q.  How  long  have  you  held  that  position  t 

A.  Between  6  and  7  years.     [80] 

Q.  Where  were  you  on  board  the  ''Transit"  on 
the  15th  of  December,  1909,  on  the  trip  shown  in  the 
log-book  to  have  left  Oakland  Pier  at  10:53  P.  M.? 
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A.  I  was  in  the  pilot-house,  on  the  port  side  of  the 
steering-gear. 

Q.  In  what  capacity  were  you  acting  % 

A.  As  lookout,  for  any  strange  sound,  occurrences 
or  anything  that  should  be  in  our  fair  way.  I  was 
listening  for  any  kind  of  a  noise.  I  had  the  window 
down  and  was  leaning  out  of  the  window. 

Q.  Which  window  were  you  leaning  out  of  1 

A.  On  the  left-hand  side,  the  port  side. 

Q.  Was  it  the  side  window  or  the  front  window? 

A.  No,  the  front  window. 

Q.  Who  was  in  charge  of  the  ship  at  that  time,  in 
charge  of  the  helm? 

A.  Captain  Higginson;  he  was  in  charge  at  the 
wheel. 

Q.  Was  there  a  lookout  on  the  bow  of  the  ship  ? 

A.  Yes,  there  was. 

Q.  Was  the  night  clear  or  foggy  ? 

A.  It  was  very  foggy,  a  dense  fog.  It  was  clear  in 
the  fore  part  of  the  night. 

Q.  But  at  all  times  during  this  trip  that  you  left 
Oakland  Pier  at  10:53,  at  what  speed  had  the  vessel 
come  % 

A.  We  went  ahead  under  a  slow  bell,  half  speed. 

Q.  Who  was  in  the  pilot-house  besides  j^ourself 
and  the  captain  ? 

A.  There  was  an  apprentice  pilot,  Raymond  Fah- 
renholtz,  what  you  call  the  pilot-house  man. 

Q'.  What  was  his  duty  ? 

A.  He  was  blowing  the  fog  signals,  the  fog  whis- 
tles. 
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Q.  Who  was  on  the  lookout? 

A.  There  were  four  deck-hands  anc(  the  second 
officer — with  the  second  officer. 

Q.  Wiiat  positions  were  they  in  on  the  boat,  in  a 
general  way? 

A.  Well,  as  a  general  rule,  on  a  freight-boat  or 
even  on  a  passenger-boat  [81]  the  lookouts  are 
distributed  half  on  the  part  side  and  half  on  the  star- 
board side,  and  the  officer  of  the  deck  is  in  the  mid- 
dle ;  that  is,  in  case  of  any  noise  or  any  signals  that 
he  might  hear,  that  he  will  report  to  the  second 
officer  and  he  will  report  to  the  pilot-house. 

Q.  Was  that  on  the  stern  or  the  bow  ? 

A.  It  is  on  the  bow. 

Q.  What  was  the  destination  of  the  ship  on  that 
trip? 

A.  Going  from  Oakland  Pier  over  to  Mission  Bay, 
the  foot  of  16th  Street. 

Q.  Did  you  hear  the  fog  whistle  on  the  "Tran- 
sit" on  your  own  ship? 

A.  Yes,  it  was  blowing  every  30'  or  40  seconds. 

Q.  Was  that  kept  up  constantly  all  the  time? 

A.  All  the  way  until  we  got  in  the  collision  with 
the^Fullerton." 

Q.  Was  there  any  other  ship  reported  in  close 
proximity — was  the  sound  of  any  other  ship  heard 
at  close  proximity  ? 

A.  Y€s;  about  2  or  3'  minutes  after  we  had  started 
from  Oakland  we  heard  the  sound  of  a  steamer 
apparently  crossing  our  bow,  coming  from  Alameda 
mole  crossing  towards  the  city.     He  was  blowing  his  > 
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fog  whistle  and  also  the  leaving  whistle  when  he  left 

the  Alameda  mole. 

Q.  What  was  the  first  indication  on  that  trip  that 
the  vessel  was  nearing  the  San  Francisco  shore  ? 

A.  The  sound  of  the  slip-bell  at  the  foot  of  16th 
Street;  that  was  the  first  indication  that  we  were 
nearing  the  shore. 

Q.  Did  you  hear  that  yourself? 
A.  Yes,  I  did. 

Q.  Did  you  hear  it  distinctly  f 
A.  Distinctly;  yes. 
Q.  Wera  you  familiar  with  that  bell  ? 
A.  Very  familiar  with  it. 

Q.  Was  there  any  doubt  in  your  mind  as  to  what 
bell  it  was?        A.  No;  no  doubt  whatsoever.     [82] 
Q.  I  presume  you  recognized  it  as  the  slip-bell ;  is 
that  correct?        A.  Yes,  I  did. 
Q.  After  that  what  happened  ? 
A.  It  was  only  just  about  2  or  3  minutes  after  that 
we  heard  the  sound  of  the  slip-bell  that  we  located, 
our  second  officer  reported  a  bright  light  on  our  port 
bow  right  on  board,  and  immediately  after  the  report 
was  given  I  could  see  the  bright  light  almost  with  the 
level  of  the  pilot-house,  about  3  or  4  points  on  my 
port  bow.     I  was  on  the  port  side,  it  was  nearest  to 
me,  and  almost  on  the  level  with  the  pilot-house  win- 
dows. 

Q.  How  near  w^as  it  in  a  general  way  ? 
A.  Well,  that  is  pretty  hard  to  tell  how  near  it 
was,  but  the  distance  was  very  short — I  should  say 
about  150  feet,  maybe  a  little  more,  and  it  might  be  a 
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little  less ;   it  is  a   pretty  hard  thing  in  a  fog,  in  a 

dense  fog  like  that,  to  gauge  the  distance  within  a  few 

feet. 

Q.  What  signal  was  given  to  the  engineer?  Did 
you  observe  what  signal  was  given  to  the  engine- 
room  ? 

A.  Yes,  I  did.     He  was  given  the  jingle-bell. 
Q.  Then  what  nexf? 

A.  The  captain,  he  put  his  helm  hard-aport  and 
gave  them  the  jingle-bell,  and  in  the  meantime  when 
he  gave  them  the  jingle-'bell,  I  seen  the  bowsprit  of 
the  *'Fullerton"  coming  right  for  the  pilot-house,  and 
T  told  the  captain,  I  said,  *'For  God's  sake,  stop  your 
engines  entirely. ' '    We  were  right  square  across  the 
*  *  Fullerton  's ' '  bow,  or  the  vessel 's  bow.     I  didn  't  say 
the  " Fullerton 's"  bow,  but  the  vessel's  bow,  and  he 
gave  them  two  bells  in  the  engine-room ;  that  means 
for  to  say  to  stop.     Then  the  time  was  so  short  that  I 
don't  think  the  engineer  had  time  to  give  half  a  turn 
or  quarter  of  a  turn  on  the  engines. 
Q.  How  did  the  ships  come  together? 
A.  The  "Transit"  went  right  across  the  "Fuller- 
ton's"  bow,  right     [83]     under  the  guard  until  she 
was  pretty  near  amidships.     Her  bowsprit  scraped 
over  the  whistle-wire  that  leads  from  the  pilot-house 
to  the  funnel,  and  barely  missed   the   front   of  the 
pilot-house  where  the  three  of  us  was  in,  the  Captain, 
myself  and  the  apprentice  pilot. 

Q.  Eight  after  you  heard  the  Mission  Slip  bell  did 
you  listen  for  any  other  bell  % 

A.  We  always  do  in  foggy  weather ;  listen  for  any 
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noise,  listen  for  any  bells,  fog-horn  or  whistle. 

Q.  You  knew  it  in  a  general  way,  where  the  ' '  Ful- 
lerton"  was,  didn't  you? 

A.  We  knew  the  "Fullerton"  had  been  in  the  fair- 
way or  near  the  fairway,  in  a  dangerous  position  in 
foggy  weather. 

-  Mr.  CAMPBELL. — We  move  to  strike  out  the  con- 
clusion of  the  witness.  That  is  a  question  of  law  for 
the  Court  to  determine. 

The  COURT. — You  mean  his  statement  about  it 
was  in  a  dangerous  position  ? 

Mr.  CAMPBELL.— Yes. 

The  COURT.— It  is  allowed. 

Mr.  POULDS. — We  note  an  exception. 

Q.  What  did  you  know  about  the  position  of  the 
Fullerton  with  reference  to  your  course  ? 

A.  Well,  she  was  laying  almost  parallel  with  our 
slip,  from  our  slip. 

Q.  What  do  you  mean  by  parallel  from  your  slip  ? 

A.  Well,  right  in  front  of  our  slip. 

Q.  Had  you  observed  that  she  was  near  your  usual 
course?        A.  How  is  that? 

Q.  Had  you  observed  that  she  was  near  the  usual 
course  of  the  ' '  Transit ' '  ? 

A.  Well,  she  had  been  in  that  position  for  3  or  4 
days  probably. 

Q.  Did  you  hear  any  sound  then  from  the  "Fuller- 
ton"  before  the  collision  occurred? 

A.  No,  I  did  not.     [84] 

Q.  Did  you  hear  any  other  bell  except  the  Mission 
Slip  bell? 
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A.  Only  tlie  Mission  Slip  bell,  that  is  all. 
Q.  You  were  listening  particularly  for  the  "Ful- 
lerton"? 

A.  No,  I  did  not,  I  listened  for  any  sound,  what 
there  might  he  coming  from  her  or  from  any  passing 
vessel  or  any  vessel  in  our  vicinity. 

Q.  After  the  vessels  collided,  what  action  did  jow 
take,  what  did  you  do  ? 

A.  I  gave  orders  for  to  pass  lines  on  to  the  "Ful- 
lerton"  and  secure  her  in  the  position  she  was  in. 

Q.  When  was  the  first  time  you  heard  the  bell  from 
the  ''Fullerton"? 

A.  After  we  had  the  lines  out  and  we  rang  our 
own  bell,  she  rang  her  bell,  after  she  was  secured. 

Q.  How  long  after  the   collision  was  it  that  they 
rang  the  bell  for  the  first  timef 
A.  How  long  after  the  collision? 
Q.  How  long  after  the  collision  did  they  ring  the 
''Fullerton's"  bell  for  the  first  time? 

A.  After  we  rung  our  own,  it  might  have  been 
probably  after  the  line  was  out,  the  bow-line  and  the 
stern-line — well,  4  or  5  minutes. 

Q.  Wliat  did  you  do  after  the  collision  ? 
A.  We  lowered  a  small  boat,  and  I  was  sent  ashore 
with  four  men  in  it  and  a  compass  to  call  for  assist- 
ance for  to  clear  the  ''Transit"  from  the  "Fuller- 
ton." 

Q.  You  went  ashore,  did  you?        A.  Yes,  I  did. 
Q.  What  did  you  do? 

A.  I  went  up  to  the  office  on  the  Mission  Bay  side 
and  reported  the  accident  to  the  officials  there  and 
asked  them  for  to  telegraph  over  to  Oakland  to  send 
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a  tow-boat,  the  "Ajax,"  over  to  assist  us  to  get  clear 

of  the^'Enllerton." 

Q.  What  did  you  do  next? 

A.  Afterwards  I  went  back  again  on  the  "Tran- 
sit,'* or  on  my  way  back  I  was  trying  to  join  my  ship 
again,  my  boat.     [85] 

Q.  Did  you  find  the  "Transit"  and  the  "Fuller- 
ton"  where  you  expected  to  find  them? 

A.  No,  I  did  not  find  them  where  I  expected  to 
find  them.  I  thought  I  was  sure  of  the  course  where 
I  would  most  likely  expect  to  find  them,  where  I 
thought  they  were. 

Q.  I  suppose  you  went  to  the  position  you  left  them 
the  night  before  ?        A.  Yes. 

Mr.  CAMPBELL. — Let  him  state  what  he  did  and 
not  what  you  suggest. 

Mr.  FOULDS.— Q.  Where  did  you  find  the  ships? 

A,  I  found  them  away  to  the  southward,  off  the 
Sugar  Refinery. 

Q.  How  did  you  know  they  were  down  to  the  south- 
ward? 

A.  They  could  not  be  any  other  way,  because  the 
"Transit"  was  across  the  "Fullerton's"  bow  having 
the  full  force  of  the  flood  tide ;  there  was  a  strong 
flood  tide,  and  both  vessels  could  not  very  well  go 
against  the  tide ;  they  had  to  go  with  the  tide. 

Q.  Was  there  anything  to  guide  you  to  the  ships 
after  you  got  to  the  position  of  the  night  before  ? 

A.  I  had  the  compass  in  the  boat  with  me. 

Q,  You  got  to  the  position  of  the  night  before  and 
you  saw  the  ships  were  not  there ;  you  knew  they 
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must  have  gone  south.    Was  there  anything  to  guide 
YOU  to  the  ships  ?     Did  you  hear  any  sound  from  the 
ships  ? 

A.  Yes.  I  knew,  I  went  a  little  to  the  southward 
because  I  knew  they  had  been  drifting  to  the  south- 
ward ;  they  could  not  go  anywhere  else,  being  bound 
together  and  only  one  anchor  dowoi  that  the  ' '  Fuller- 
ton"  had;  so  I  held  her  down  to  the  south,  south 
southeast  by  my  course,  that  goes  right  up  the  bay, 
and  after  I  maintained  it  a  short  while  I  heard  the 
two  bells  distinct^,  the  '^ Transit's"  bell  and  the 
''Fullerton's"  bell,  both  of  them  was  ringing,  and 
that  guided  me  back  to  the  boat. 

Q.  Had  you  heard  the  ' '  Fullerton 's "  bell  at  any 
time  before  that  f        A.  No.     [86] 

Q.  That  was  the  first  timef 

A.  That  was  the  first  time. 

Q.  What  did  you  do  next  after  you  located  where 
the  ships  were,  in  a  general  way  I 

A.  I  went  back  on  board  of  my  own  boat  again. 

Qi.  How  far  w^as  that  ? 

A.  Well,  I  should  judge  off  the  Western  Sugar 
Refinery,  the  distance  from  where  she  w^as  lying  must 
be  close  up  to  half  a  mile ;  it  might  not  be  quite  so  far. 

Q.  You  are  sure  that  you  heard  the  "Fullerton's" 
bell  from  the  position  that  the  ships  were  the  night 
before?        A.  Yes. 

Q.  Could  you  hear  the  bell  from  the  "Fullerton" 
while  you  were  on  shore  ?        A.  No,  I  could  not. 

Mr.  CAMPBELL.— Q.  Did  I  understand  you  to 
say  you  could  hear  the  ''Fullerton's"  bell  in  the  posi- 
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tion  in  which  the  vessels  were  the  night  before  ? 

A.  No. 

Mr.  FOULDS.— Q.  In  the  position  where  the  ships 
were  the  night  before  you  could  not  hear  the  bells  ? 

A.  No. 

Q.  The  next  morning  when  you  went  back  and  got 
to  the  position  the  ships  were  when  they  collided,  you 
could  hear  the  bell  of  the  "Pullerton"  in  a  new  posi- 
tion ?        A.  I  heard  the  two  bells. 

The  COURT. — I  did  not  understand  the  witness 
to  mean  to  say  that  he  went  back  to  the  exact  spot 
where  the  collision  took  place;  he  said  he  steered  a 
different  direction,  knowing  that  they  would  drift. 

Mr.  CAMPBELL.— South  southeast ;  that  is  what 
I  understood. 

Mr.  FOULDS. — I  misunderstood  him,  then. 

Q.  What  distance  were  you  from  the  vessels  when 
you  first  heard  the  bell  of  the  ' '  Fullerton ' '  when  you 
got  back  the  next  morning'? 

A.  As  I  told  you  before,  it  must  have  been  pretty 
near  half  a  mile.  I  could  not  make  much  headway 
in  a  small  boat  in  2  or  3  minutes'  pulling  in  that 
direction  where  the  sounds  of  the  bell  were. 

(A  recess  was  here  taken  until  2  P.  M.)      [87] 

AFTERNOON  SESSION. 

ERNEST  D.  REICHELT,  cross-examination. 

Mr.  CAMPBELL.— Q.  Mr.  Reichelt,  what  do  you 
mean  by  an  apprentice  pilot? 

A.  An  apprentice  pilot  is  a  man  that  is  learning  the 
business,  a  young  man  that  is  learning  to  be  a  navi- 
gator in  a  steamboat. 
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Q.  Who  told  this  young  man  to  blow  the  fog- 
whistle  of  the  "Transit"? 

A.  The  captain  and  myself. 

Q.  Every  time  he  blew  a  blast  on  tlie  fog-whistle 
would  you  tell  him  to  blow  it  f 

A.  No ;  he  knows  that  liimself . 

Q.  He  wa§  doing  that  of  his  own  initiative  ? 

A.  Yes. 

Q.  And  he  blew  it  when  he  wanted  to  and  as  often 
as  he  wanted  to  ?        A.  No. 

Q.  Who  told  him  how  often  to  blow  it  ? 

A.  Whenever  I  thought,  you  know,  or  the  captain 
thought  that  it  would  be  more  than  30  or  40  seconds, 
or  something  near  a  minute,  he  would  tell  him, 
* '  Blow  your  whistle, "  or  I  would  tell  him. 

Q.  So  that  you  and  the  captain  in  the  pilot-house 
were  from  time  to  time  telling  this  young  man  when 
to  blow  the  fog- whistle? 

A.  Not  exactly  all  the  time. 

Q.  I  mean  from  time  to  time  you  were? 

A.  Yes. 

Q,.  Both  you  and  the  captain?        A.  Yes. 

Q.  Who  handled  the  bells  to  the  engine-room? 

A.  The  captain  himself. 

Q.  When  the  captain  rang  the  bell  to  stop  the  en- 
gine, that  was  after  you  had  told  him  to  stop? 

A.  Yes. 

Q.  You  told  the  captain  to  stop  ?        A.  Yes. 

Q.  Then  the  captain  stopped? 

A.  He  stopped;  yes.     [88] 

Q.  And  at  that  time  the  bowsprit  of  the  "Fuller- 
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ton"  was  pointing  right  towards  your  pilot-house? 

A.  Yes. 

Q.  The  '^Fullerton"  was  heading — how  was  the 
tide  running? 

A.  The  tide  that  was  running  was  a  flood  tide  from 
south  southeast  and  north  northwest — that  is,  the 
upper  side  points. 

Q.  Just  take  my  pencil  on  this  Claimant's  Exhibit 
2  and  show  me  with  an  arrow  which  way  the  tide  was 
running  opposite  the  16th  Street  dock. 

A.  This  is  the  16th  Street  dock. 

Q.  You  are  referring  to  the  point  marked  ''A"? 

A.  The  tide  was  running  this  way. 

Q.  This  is  the  land  here,  and  this  is  the  bay  at  your 
right  ?        A.  This  is  the  bay  here. 

Q.  You  see  these  are  the  forbidden  anchorages ; 
here  is  Mission  Rock.  I  want  you  to  show  me  off  the 
San  Francisco  docks  the  direction  in  which  the  tide 
was  flowing. 

A.  Right  along  the  shore  here. 

Q.  You  are  away  over  on  the  Oakland  side ;  this  is 
the  San  Francisco  side  on  the  left?        A.  Yes. 

Q.  Now  I  want  you  to  show  me  off  the  docks  from 
the  San  Francisco  side  the  direction  in  which  the  tide 
was  flowing. 

A.  Here  is  San  Francisco  here. 

Q.  Maybe  the  larger  chart  will  help  you  better; 
that  is  plainer  to  you  ? 

A.  Yes ;  it  was  running  in  this  direction  (illustrat- 
ing). 

Q.  I  want  it  down  near  the   San  Francisco   side 
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here ;  you  are  off  Alcatraz  Island  there. 

A.  Say  from  Goat  Island  in  this  direction. 

Q.  Just  dtraw  a  long  line  through  there  to  show  the 
direction.  We  will  mark  that  line  *'X-Y."  That  is 
to  say,  when  the  tide  was  flooding  as  it  was  that  night. 
;    A.  Yes,  that  night.     [89] 

Q.  The  tide  was  practically  running  parallel  with 
the  San  Francisco  shore  line?        A.  Yes. 

Q.  A  vessel  at  anchor  as  the  "Fullerton"  was  in 
that  tide  would  have  her  bow  pointing  practically  into 
the  tide,  wouldn  't  she  ?        A.  Yes. 

Q.  So  that  the  "Fullerton"  lying  at  anchor  would 
be  practically  in  a  line  parallel  with  the  line  that  you 
have  drawn  there  at  X-Y  ?        A.  Exactly  so. 

Q.  As  I  understood  you  to  say,  it  was  the  rule  on 
that  car  ferry  to  maintain  five  lookouts  forward,  the 
second  officer  and  four  men  forward  as  lookouts. 

A.  That  has  always  been  the  rule  on  them  boats,  on 
the  freight-boat,  everyone  on  the  lookout. 

Q.  Have  everyone  on  the  lookouts 

A.  Everyone  on  the  lookout  on  the  boat,  ever  since 
I  have  been  on  the  boat. 

Q.  That  is,  you  mean  b}^  that  that  all  of  the  crew 
who  were  not  either  in  the  pilot-house  or  the  engine- 
room  or  the  fire-room  were  on  the  forward  part  of 
the  vessel  as  lookouts? 

A.  No,  except  the  fire-room ;  they  are  not  included. 
The  engineer  and  fire  department  are  not  included  on 
the  lookout. 

Q.  But  I  say  everybody  else,  all  the  rest  of  the 
crew  ?        A.  All  the  rest  of  the  crew. 
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Q.  Except  the  engine-room  crew  and  those  in  the 
pilot-house  are  customarily  stationed  on  the  forward 
part  of  the  vessel  as  lookouts  f        A.  Yes. 

Q.  Have  j<y\ji  ever  been  to  sea  in  freight  vessels'? 

A.  Yes,  I  have. 

Q.  In  what  way? 

A.  In  mostly  sailing  vessels. 

Q.  How  manv  men  is  it  customary  to  have  on  the 
lookout  on  sailing  vessels?        A.  Only  one. 

Q.  How  many  is  it  customar.v,  if  3^ou  know,  on 
ocean-going  steamships?     [90] 

A.  On  ocean-going  steamships,  as  a  general  rule, 
in  most  of  them  or  90  per  cent  of  them,  they  will  have 
two  lookouts. 

Q.  Two  lookouts? 

A.  Two  lookouts;  one  on  the  starboard  and  one  on 
the  port,  that  is  to  say,  from  the  deck  crew;  also  be- 
sides they  have  a  quartermaster. 

Q.  The  quartermaster  is  at  the  wheel,  isn't  he? 

A.  Not  always. 

Q.  Where  would  he  be  stationed, — on  the  bridge 
with  the  master  ?        A.  Yes,  very  often. 

Q.  You  do  not  call  a  man  on  the  bridge  a  lookout, 
do  you?        A.  No. 

Q.  You  call  a  man  who  is  stationed  in  the  forward 
part  of  the  vessel  near  the  eyes  a  lookout  ? 

A.  Yes,  that  is  right. 

Q.  It  is  customary  to  have  two  on  those  ocean- 
going steamers?        A.  Yes. 

Q.  What  is  your  reason  for  maintaining  five  on 
board  of  this  vessel  % 
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A.  Well,  it  was  a  rule,  and  we  followed  nothing 
else  but  the  rule. 

Q.  Isn't  the  reason  because  of  the  noise  that  the 
paddle-wheels  make,  making  it  difficult  to  hear  ? 

A.  Well,  as  long  as  the  boat  isn't  going  very  fast 
through  the  water,  there  isn't  much  chance  to  make 
no  noise,  you  know. 

Q.  Going  back  to  the  question,  isn't  it  a  fact  that 
in  that  particular  vessel  that  these  paddle-wheels 
make  a  great  deal  of  noise  and  that  is  why  you  main- 
tain the  extra  number  on  the  lookout  forward  1 

A.  Wfell,  I  don't  think  that  the  "Transit"  makes 
so  much  noise  with  her  paddle-wheels. 

Q.  It  makes  considerable  noise,  don't  itf 

A.  It  makes  a  little  noise ;  every  boat  makes  noise, 
is  bound  to  make  a  little  noise. 

Q.  Was  that  the  reason  you  took  the  extra  precau- 
tion of  having     [91]     so  many  men  on  the  lookout? 

A.  It  is  because  it  is  the  rule. 

Q.  What  is  the  reason  for  the  rule  on  that  vessel 
and  not  on  other  vessels — ^what  was  the  reason  for 
the  rule  on  that  vessel  and  not  on  other  vessels  ? 

A.  Well,  it  is  because  it  is  on  all  vessels,  on  all 
freight-boats. 

Q.  What  do  you  mean  by  all  freight-boats '? 

A.  What  belong  to  the  Southern  Pacific  Company. 

Q.  What  are  their  names  ? 

A.  There  is  the  "Car  Float  No.  2,"  and  there  is  the 
"Solano,"  and  there  are  other  boats  that  go  up  the 
Sacramento  that  I  don't  know.  I  have  never  been  in 
them. 
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Q.  The  ''Solano"  is  a  car  ferry  up  at  Port  Costa? 

A.  Yes;  they  are  also  on  the  "El  Capitan"  the 
Vallejo  Junction  boat. 

Q.  They  maintain  five  lookouts  forward? 

A.  Just  as  many  men  as  they  can  spare. 

Q.  All  side-wheel  steamers  ? 

A.  Yes,  with  the  exception  of  "Car  Float  No.  2"; 
she  is  a  stern-wheeler. 

Q.  What  is  the  name  of  that  boat  % 

A.  "Car  Float  No.  2." 

Q.  Where  is  the  pilot-house  located  on  ' '  Car  Float 
No.  2"? 

A.  About  30  or  40  feet, — 30  feet,  I  might  say,  from 
the  bow — 30  or  40  feet,  somewhere  around  there. 

Q.  What  course  were  you  steering  that  night  ? 

A.  That  I  don't  know,  because  I  was  not  handling 
the  wheel. 

Q.  After  the  collision  you  left  and  went  ashore  ? 

A.  Yes. 

Q.  How  long  after  the  collision  did  you  do  that  ? 

A.  I  went  immediately,  just  as  soon  as  we  had  the 
bow  line  and  the  stern  line  fast  to  the  "Fullerton" 
to  hold  her  in  the  position  she  was  in. 

Q.  That  took  you  some  time,  did  it  not,  to  get  those 
lines  out  ? 

A.  No,  it  did  not  take  a  great  while,  because  the 
line  is  always  handy,  laying  there  on  them  boats,  es- 
pecially on  the  "Transit."     [92] 

Q.  How  long,  in  your  judgment,  would  you  say  that 
it  was  between  the  time  of  the  collision  and  the  time 
that  you  were  ready  to  go  ashore  ? 
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A.  About  10  minutes ;  somewhere  around  there. 

Q.  About  10  minutes  % 

A.  About  10  minutes  after  the  collision. 

Q.  How  did  you  go  ashore  ? 

A.  I  went  ashore  in  the  small  boat,  the  ship's  boat. 

Q.  A  rowboat  %        A.  Yes. 

Q.  How  many  men  did  you  take  with  you  ? 

A.  Four;  three  to  row  and  one  to  steer — ^steer  by 
the  compass  according  to  my  direction. 

Q.  What  was  the  compass  course  that  you  steered  % 

A.  Southwest. 

Q.  You  steered  southwest?        A.  Yes, 

Q.  What  is  that — magnetic? 

A.  Magnetic  compass. 

Q.  Whereabouts  did  you  fetch  up  % 

A.  Fetched  up  on  the  oil  wharf ;  that  is,  the  second 
w^harf  above  our  slip. 

Q.  Above  your  slip  %        A.  Yes. 

Q.  To  the  northward  ?        A.  To  the  southward. 

Q.  Where  was  that  with  respect  to  the  16th  Street 
dock?        A.  Here  is  the  slip  (pointing). 

Q.  Mark  it  on  this  other  chart.  That  is  the  one 
next  to  your  ferry  slip,  the  block  marked  below  A  ? 

Mr.  HENGSTLER.— Here  is  the_ ferry  slip,  A. 

A.  Here  is  the  ferry  slip  (pointing). 

Mr.  CAMPBELL.— Q.  At  the  16th  Street  wharf? 

A.  Here  is  the  ferry ;  then  comes  the  lumber  com- 
pany's wharf,  and  then  is  the  oil  wharf.  There  is 
the  bay  going  to  the  Union  Iron  Works. 

Q.  Where  does  the  south  end  of  the  forbidden  an- 
chorage extend  from  ? 
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A.  As  far  as  I  understand,  it  extended  right  from 
the  lumber  wharf — up  from  the  oil  wharf. 

Q.  You  take  this  pencil  and  mark  where  this  oil 
wharf  was.     [93] 

A.  There  is  the  slip,  there  is  the  lumber  wharf,  and 
here  is  the  oil  wharf. 

Q.  The  point  marked  oil  wharf,  how  far  was  that 
oil  wharf  from  your  slip  ?        A.  About  200  feet. 

Q.  About  200  feet? 

A.  Or  250,  somewhere  around  there. 

Q.  Who  steered  the  boat, — did  you,  the  rowboat  I 

A.  No ;  the  apprentice  pilot  by  the  name  of  Fahren- 
holtz. 

Q.  Did  you  watch  the  compass  ? 

A.  Yes,  the  compass  was  on  the  front  of  me. 

Q.  In  going  from  the  ''Fullerton"  to  this  slip  you 
consider  you  steered  a  southwest  course  % 

A.  Southwest. 

Q.  Did  they  always  hold  her  on  a  southwest  course "? 

A.  As  near  as  we  could;  yes. 

Q.  What  time  did  you  go  back  to  the  vessel  ? 

A.  It  was  somewhere  around  one  o  'clock. 

Q.  About  one  o  'clock  f        A.  Yes. 

Q.  Where  did  you  leave  from,  the  oil  dock^ 

A.  The  oil  works,  yes. 

Q.  You  steered  how  ? 

A.  I  steered  north  by  east. 

Q.  North  by  east  ?        A.  Yes. 

Q.  Magnetic,  of  course  ?        A.  Yes. 

Q.  How  fast  was  the  tide  running  at  that  time  ? 

Mr.  HENGSTLEE.— What  time? 
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Mr.  CAMPBELL.— Q.  At  the  time  of  the  colli- 
sion, I  am  speaking  of. 

Mr.  HENGSTLER.— At  the  time  of  the  collision— 
you  were  speaking  of  one  o'clock  in  the  morning. 

Mr.  CA]\IPBELL.--Q.  I  mean  at  the  time  of  the 
collision. 

A.  Well,  I  should  judge  the  tide  was  pretty  strong, 
at  that  time. 

Q.  What  is  your  best  judgment? 

A.  About  6  miles;  about  5  or  [94]  6  miles; 
somewhere  around  there. 

Q.  How  long  did  it  take  you  to  row  ashore  from 
the* 'Transit"? 

A.  Eight  minutes  or  nine  minutes  from  the  "Tran- 
sit." 

Q.  What  time  was  it  that  you  left  the  ''Transit," 
what  time  did  you  leave  ? 

A.  Somewhere  about  a  quarter  to  twelve. 

Q.  Did  you  look  at  your  watch  to  see,  or  is  that 
simply  an  approximation  ? 

A.  I  looked  at  my  watch  going  ashore. 

Q.  Do  you  remember  now  the  exact  time  that  you 
left  and  the  exact  time  that  you  reached  the  dock? 

A.  No ;  that  is  just  within  my  memory  now. 

Q.  How  did  you  happen  to  take  the  time  how  long 
it  took  you  to  go  from  the  ship  to  the  shore  ? 

A.  Because  I  know  the  running  time  of  the  boat, 
how  long  it  took  her  before  we  was  in  line  with  the 
"FuUerton." 

•Q.  At  the  time  of  this  collision  jovl  had  in  mind 
pretty  well  the  length  of  time  that  you  had  been  run- 
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ning  from  the  Oakland  long  wharf,  did  you  not? 

A.  Yes,  pretty  near. 

Q.  You  had  seen  the  ''Fullerton"  anchored  off  the 
Mission  Bay  Slip  or  the  16th  Street  dock  when  you 
had  gone  to  Oakland  on  the  9:40  trij),  hadn't  you*? 

A.  Yes. 

Q.  So  that  when  you  left  the  Oakland  Pier  on  this 
10:53  trip  you  had  in  mind  the  location  of  the  "Ful- 
lerton"  w^ith  respect  to  your  ferry  slip,  didn't  you? 

A.  Pretty  near  it,  yes. 

Q.  You  had  that  mental  picture  as  to  where  she 
was?        A.  Certainly. 

Q.  When  this  light  came  up  out  of  the  fog  you 
knew  pretty  close  where  you  were,  didn't  you — at 
least  where  you  thought  you  were  ? 

A.  I  did  not  know,  because  I  was  not  handling  the 
wheel.     I  was  not  handling  the  boat. 

Q.  Hadn't  you  been  watching  the  compass  course 
at  all  ?        A.  No,  I  had  not.     [95] 

Q.  Was  there  anything  that  indicated  to  your  mind 
that  your  vessel  was  running  on  a  different  course 
during  all  of  the  time,  anything  whatever  to  manifest 
that  she  had  been  running  a  different  course  ? 

A.  No,  I  left  it  to  the  captain  to  steer. 

Q.  As  you  approached  the  time  when  you  first  saw 
the  light  of  the  "FtiUerton"  you  knew  pretty  well 
about  where  you  were,  didn't  you? 

A.  Well,  yes,  pretty  near. 

Q.  Wasn't  there  any  apprehension  on  your  part 
of  your  not  hearing  the  "Fullerton's"  bell? 
A.  Well,  no,  there  was  not. 
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Q.  The  fact  that  3^ou  did  not  hear  that  bell  and 
knew  that  vessel  was  in  that  vicinity,  didn't  it  make 
you  suspicious  that  you  might  be  off  your  course  ? 

A.  No,  I  thought  the  road  was  clear,  as  long  as  we 
didn't  hear  any  bell. 

Q.  What  did  you  think  had  become  of  the  ' '  Fuller- 
ton"? 

A.  Well,  that  he  was  anchored  far  enough  from  us 
that  she  would  not  ring  any  bell. 

Q.  Is  it  customary  aboard  anchored  vessels  not  to 
ring  a  bell  except  when  other  vessels  are  coming  to- 
wards them? 

A.  When  a  vessel  is  approaching  a  vessel  that  is 
laying  at  anchor  you  always  go  to  work  and  ring  the 
bell. 

Q.  Doesn't  the  law  require  the  ringing  of  the  fog- 
bell  at  all  times  whether  you  hear  another  vessel  or 
not  in  the  fog  ? 

A.  It  is,  but  it  is  very  seldom  carried  out;  they 
are  not  very  often  near  Avhere  this  boat  was  anchored ; 
they  are  where  there  is  no  vessels  coming. 

Q.  Didn't  you  wonder  in  your  own  mind  whether 
or  not  you  were  getting  close  to  the  "Fullerton"  be- 
fore you  saw  the  light  ? 

A.  Well,  I  couldn't  say  exactly  that. 

Q.  Didn't  you  wonder  why  the  "Fullerton's"  bell 
was  not  ringing?     [96] 

A.  I  was  wondering,  yes,  or  some  other  vessels  that 
were  around  there.     I  didn't  hear  no  other  bell. 

Q.  What  other  vessels  were  anchored  in  that  vicin- 
ity? 
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A.  There  was  a  transport,  I  have  forgotten  her 
name ;  that  slipped  out  of  my  memory ;  she  was  lying 
to  the  southward  of  us. 

Q.  Do  you  know  the  steamer  ''Lansing'"? 

A.  Yes,  I  have  seen  her  on  different  occasions. 

Q.  She  was  anchored  right  astern  of  the  "Fuller- 
ton, "  was  she  not  f 

A.  That  I  don't  know.  I  can't  remember  any 
more. 

Q.  When  you  rowed  in  from  the  "Transit"  to  the 
dock,  didn't  you  pass  barges  anchored  between  the 
' '  Fullerton ' '  and  the  slip  f        A.  Yes,  lumber  barges. 

Q.  It  never  occurred  to  you  to  stop  the  "Transit" 
and  listen  for  the  "  Fullerton 's"  bell  when  jou  got 
down  in  the  vicinity  of  where  you  expected  to  find 
her,  did  it  ? 

A.  Well,  no,  it  was  not  in  my  mind,  because  I  was 
not  navigating  the  boat. 

Q.  The  captain  made  no  suggestion  of  that  to  you 
at  all '?        A.  He  did  not. 

Q.  He  was  busy  steering  with  the  compass  ? 

A.  Yes,  steering  the  boat. 

Q.  Where  is  the  Western  Sugar  Refineries  that 
you  speak  of? 

A.  It  is  about  half  a  mile  to  the  southward  from 
our  slip,  pretty  near  half  a  mile. 

Q.  Whereabouts  is  it  with  reference  to  the  Union 
Iron  Works  ? 

A.  It  is  further  to  the  southward  than  the  Union 
Iron  Works. 

Q.  Further  to  the  southerly  than  the  Union  Iron 
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Works?        A.  Yes. 

Q.  You  say  that  the  next  morning  that  the  '*  Tran- 
sit" was  anchored,  or  that  the  "Fullerton"  was  an- 
chored off  the  Western  Sugar  Refineries?' 

A.  I  found  her  there  after  I  came  back  with  a  small 
boat,  after  I  went  for  assistance.     [97] 

Q.  You  found  her  anchored  off  the  Sugar  Refin- 
ery? 

A.  Pretty  near  off  the  Westei'n  Sugar  Refinery. 

Q.  So  that  you  had  to  row  from  this  oil  dock  down 
past  the  Union  Iron  Works  ? 

A.  No,  I  went  out  first  to  the  place  where  the  colli- 
sion occurred,  or  I  thought  pretty  near  where  it 
occurred. 

Q.  I  thought  you  told  the  Court  this  morning  that 
when  you  went  ashore  that  you  thought  that  these 
vessels  would  drag  their  anchors  and  that  when  you 
left  the  oil  dock  that  you  steered  a  south  southeast 
course.        A.  No,  I  beg  your  pardon. 

Q.  When  was  it  you  steered  the  south  southeast 
course  ? 

A.  After  I  foimd  out  that  the  vessels  were  not 
there  in  the  place  where  the  collision  occurred,  and  I 
thought  they  would  have  to  drift  to  the  southward ;  it 
could  not  be  any  other  way. 

Q.  How  long  was  it  from  the  time  you  left  the  oil 
dock  until  you  got  back  aboard  your  boat  ? 

A.  About  20  minutes ;  somewhere  around  there. 
Q.  Twenty  minutes  ?        A.  About  that ;  yes. 
Q.  You  first  rowed  out  to  where  the  collision  had 
taken  place?        A.  Yes. 
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Q.  That  was  on  a  north  by  east  course  ?        A.  Yes. 

Q.  From  that  point  you  rowed  south  southeast? 

A.  South  southeast ;  yes. 

Q.  Did  you  see  the  anchor  lights  of  the  *' Sonoma" 
or  the  "Ventura"  that  night  ?        A.  No,  I  did  not. 

Q.  Did  you  hear  theii*  bells?        A.  No. 

Q.  Did  you  know  that  they  were  anchored  in  that 
vicinity  ? 

A.  I  know  that  they  were  to  the  southward  of  our 
slip;  yes. 

Q.  You  know,  as  a  matter  of  fact,  they  were  off  the 
Union  Iron  Works,  don 't  you  ? 

A.  Somewhere  around  in  that  neighborhood  [98] 
either  off  the  Union  Iron  Works  or  the  Risdon  Iron 
Works. 

Q.  Do  you  mean  to  say  now  that  the  "Fullerton" 
and  the  "Transit"  dragged  their  anchors  until  they 
dragged  to  where  the  "Sonoma"  and  "Ventura" 
were  anchored  off  the  Union  Iron  Works? 

A.  Yes. 

Q.  Did  you  see  the  "Lansing"  as  you  went  down 
that  night?        A.  No,  I  did  not. 

Q.  Where  were  these  barges  anchored  with  re- 
spect to  the  Ferry  slip? 

A.  Between  the  oil  wharf  and  the  Risdon  Iron 
Works. 

Q.  Weren't  they  anchored  between  the  "Fuller- 
ton"  and  the  oil  wharf?        A.  Yes. 

Q.  Then  it  was  not  the  Risdon  Iron  Works  and 
the  oil  works,  was  it? 

A.  Well,  I  mean  to  say  in  between  the  land,  you 
know. 
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Q.  The  Risdon  is  to  the  southward  of  the  Union 
Iron  Works?        A.  Yes. 

Q.  Were  these  barges  anchored  between  the  oil 
wharf  and  the  Risdon  Iron  Works,  or  were  they 
anchored  between  the  oil  works  and  where  the  ' '  Ful- 
lerton"  and  '* Transit"  came  into  collision? 

A.  Them  barges  was  anchored  between  the  shore; 
between  the  oil  wharf  and  the  Risdon,  as  near  as  I 
can  come  to  it;  there  was  not  one,  but  there  was 
probably  3  or  4.  I  don't  remember  how  many;  I 
didn't  count  them. 

Q.  Didn't  you  pass  them  in  going  in  from  the 
' '  Fullerton  "  ?        A.  Did  I  pass  one  ? 

Q.  Did  you  pass  them  in  going  in  from  the  "Ful- 
lerton" to  the  oil  dock? 

A.  Yes,  I  passed  one  of  them  in  the  fog. 

Redirect  Examination. 

Mr.  HENGSTLER.— Mr.  Reichelt,  you  stated  that 
there  was  a  rule  of  the  Southern  Pacific  Company 
with  relation  to  your  ferry-boats  to  have  5  lookouts. 
You  mean  in  a  fog,  do  [99]  you  not  ?  You  do  not 
always  have  5  lookouts,  do  you? 

A.  No,  in  clear  weather  we  only  have  one. 

Q.  But  this  rule  that  you  speak  of  that  was  in 
answer  to  Mr.  Campbell's  questions  applies  only  to 
foggy  weather,  does  it  not?        A.  That  is  all. 

Q.  Was  that  rule  in  existence  at  the  time  when 
you  entered  the  employment  of  the  Southern 
Pacific?        A.  Yes. 

Q.  Do  you  know  what  the  reasons  for  that  rule 
are?        A.  I  could  not  tell  you. 
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Q.  In  your  opinion,  if  you  had  been  on  the  bow  of 
the  ''Transit"  that  night  when  it  approached  the 
''Fullerton"  and  the  "Fullerton"  had  struck  her 
bells,  would  you  have  heard  them  ?  Would  you  have 
heard  the  bells  f        A.  Most  undoubtedly. 

Q.  Would  you  have  heard  them  from  the  place 
where  you  were  in  the  pilot-house  if  they  had  been 
struck?        A.  Yes. 

Q.  You  were  hanging  out  of  the  window  there 
and  looking  about,  were  you  not?        A.  Yes. 

Q.  And  you  were  listening  for  bells?        A.  Yes. 

The  COURT. — He  has  been  over  that  once;  he 
has  so  stated. 

A.  I  was  listening  for  bells  and  whistles  and  any 
noises  that  might  be  made,  different  things  in  foggy 
weather. 

Mr.  HENGSTLER.— Q.  Did  any  noise  of  the 
paddle-wheel  interfere  with  your  hearing  any  bells 
if  there  were  any  in  the  neighborhood? 

A.  No,  not  to  any  extent;  it  didn't  amount  to  any- 
thing. 

Q.  When  you  went  down  in  your  boat  after  j^ou 
left  the  oil  works  to  find  the  "Transit"  again,  you 
passed  in  the  neighborhood  of  the  "Sonoma"  and 
"Ventura,"  did  you?         A.  No,  I  did  not. 

Q.  You  did  not  pass  them?        A.  No.     [100] 

Q.  You  say  you  did  not  hear  their  anchor  bells? 

A.  No,  I  did  not  hear  any  of  them. 

Q.  You  don't  know,  do  you,  as  to  whether  their 
anchor  bells  were  struck  or  not? 

A.  No,  I  do  not;  I  did  not  hear  anv. 
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RAYMOND  M.  FAHRENHOLTZ,  called  for  the 
libelant,  sworn. 

Mr.  HENGSTLER.— Q.  Mr.  Fahrenholtz,  how  old 
are  jou^        A.  24  years  old. 

Q.  Where  do  you  reside?        A.  In  Oakland. 

Q.  Where  are  you  employed  now? 

A.  With  the  Key  Route  Company. 

Q.  Where  were  you  employed  on  the  13th  of  Sep- 
tember, 1909? 

A.  With  the  Southern  Pacific  Company  on  the 
car  ferry  ' '  Transit. ' ' 

Q.  How  long  had  you  been  employed  there  at  that 
time? 

A.  Not  quite  a  year;  I  don't  remember  the  exact 
time. 

Q.  What  was  your  capacity  while  you  was  there? 

A.  Deck-hand,  and  I  was  raised  from  deck-hand 
to  apprentice  pilot. 

Q.  Where  were  you  stationed  on  the  boat  on  the 
trip  that  left  Oakland  Pier  for  the  Mission  Bay  Sli^ 
at  approximately  10:53  P.  M.  on  December  13,  1909? 

A.  I  was  stationed  at  the  port  side  of  the  pilot- 
house of  the  steamer  "Transit." 

Q.  Inside  or  outside?        A.  Inside. 

Q.  What  were  your  duties? 

A.  Blowing  the  fog  signals. 

Q.  What  was  the  condition  of  the  atmosphere? 

A.  Foggy. 
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Q.  Had  you  received  any  instructions  about  blow- 
ing whistles?        A.  Yes. 

Q.  What  were  your  instructions? 

A.  Blow  the  regular  fog  whistles  required  by  the 
United  States  Government. 

Q.  Had  you  ever  done  service  in  that  capacity 
before?        A.  Yes.     [101] 

Q.  How  often  did  you  blow  the  fog  signals? 

A.  On  an  average  of  every  30  seconds. 

Q.  What  was  the  manner  of  blowing  the  whistles? 

A.  A  blast  from  4  to  6  seconds. 

Q.  How  do  you  know  that  you  would  blow  it  every 
30  seconds?        A.  I  counted  it. 

Q.  You  counted  it;  how  did  you  count  it? 

A.  Well,  the  way  all  navigators  count  it. 

Q.  How  is  that? 

A.  They  count  a  second  as  1-5,  2-5,  3-5,  4-5, 
5-5,  and  so  on. 

Q.  Would  you  continue  counting  and  blow  the 
whistles  regularly  according  to  that  practice? 

A.  Yes. 

Q.  Did  you  have  any  other  duties  besides  blow- 
ing the  whistles? 

A.  No,  not  outside  of  listening  for  fog-bells  or 
whistles. 

Q.  Did  you  hear  any  vessel  in  close  proximity  to 
the  "Transit"  on  any  time  on  that  trip  before  it 
came  near  the  "Fullerton"? 

A.  Shortly  after  leaving  the  Oakland  side  we 
heard  one  of  the  ferry-boats. 

Q.  Before  the  "Transit"  struck  the  "Fullerton" 
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did  you  hear  the  sound  of  any  bell? 

A.  I  heard  the  slip  bell — the  16th  Street  Slip  bell. 

Q.  Did  you  hear  the  sound  of  any  ship's  bell? 

A.  No. 

Q.  None  whatever?        A.  No. 

Q.  What  was  the  first  impression  before  the  acci- 
dent that  occurred  as  it  appeared  to  you? 

A.  How  do  you  mean? 

Q.  What  was  the  first  impression  of  the  accident — 
what  was  it  that  occurred  first  ? 

A.  Well,  the  lookout  reported  a  light  of  the  "Ful- 
lerton." 

Q.  Did  3^ou  see  the  ships  come  together? 

A.  Yes;  I  was  in  the  wheelhouse.     [102] 

Q.  How  did  they  come  together? 

A.  The  tide  set  the  "Transit"  across  the  "Fuller- 
ton's"  bow. 

Q.  The  tide  set  the  "Transit"  across  the  "Fuller- 
ton's"  bow?        A.  Yes,  the  tide. 

Q.  Was  the  ship  under  way  at  the  time? 

A.  Yes,  she  had  her  headway. 

Q.  The  headway  ceased,  then,  at  that  time,  did  it? 

A.  The  headway  brought  the  "Transit"  in  front 
of  the  "Fullerton,"  and  the  tide  set  the  "Transit" 
on  to  the  "Fullerton." 

Q.  If  it  had  not  been  for  the  tide  she  w^ould  not 
have  hit  the  "Fullerton";  is  that  correct? 

Mr.  CAMPBELL. — Don't  argue  with  the  witness. 

Mr.  FOULDS.— Q.  Was  the  night  windy? 

A.  No. 

Q.  Were  there  any  noises  about  the  pilot-house 
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that  would  prevent  you,  that  you  could  not  hear  a 

noise  in  the  vicinity?        A.  No. 

Q.  What  was  done,  did  you  observe,  immediately 
after  the  collision? 

A.  Lashed  both  boats  together. 

Q.  When  did  you  hear  the  fog-bell  of  the  ' '  Fuller- 
ton"  for  the  first  time? 

A.  The  first  time  I  noticed  the  fog-bell  of  the 
"Fullerton"  was  when  we  pulled  back  from  the 
shore  in  the  lifeboat. 

Q.  After  the  collision  what  did  you  do?  ^ 

A.  I  got  orders  to  go  down  on  the  deck  to  assist 
the  other  deck-hands  in  making  her  fast. 

Q.  After  that  what  did  you  do  ? 

A.  Got  orders  to  go  in  the  lifeboat. 

Q.  Were  you  in  the  boat  with  the  first  officer? 

A.  Yes. 

Q.  Upon  your  return  did  you  hear  the  sound  of 
any  fog-bell  or  any  ship's  bell  before  you  saw  the 
' '  Transit ' '  and  the  ' '  Fullerton ' '  together  ?  A.  No. 
£103] 

Q.  Did  you  hear  any  bells  from  those  two  ships? 

A.  Yes. 

Q.  Could  you  hear  the  bell  from  both  ships? 

A.  I  picked  up  the  bell  from  the  "Transit"  first 
on  accoimt  of  being  the  largest  bell — it  carried  far- 
ther; then  we  heard  the  "Fullerton." 

Q.  Did  you  observe  in  a  general  way  where  you 
were  when  you  first  heard  the  " Fullerton 's"  bell? 

A.  No. 

Q.  Could  you  see  the  "Fullerton"? 
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A.  No;  not  when  we  first  heard  the  bell. 

Cross-examination. 

Mr;  CAMPBELL.— Q.  Where  was  the  whistle- 
cord  that  you  pulled?        A.  Right  over  my  head. 

Q.  Right  over  your  head?  I  don't  imderstand 
about  this  counting  1-5,  2^5,  and  so  on. 

A.  That  is  the  way  w^e  count  seconds. 

Q.  What  do  you  do — do  you  count  that  way  be- 
tween the  intervals  of  the  blasts,  or  for  the  blasts? 

A.  No,  between. 

Q.  Between  the  blasts? 

A.  Yes,  between  the  blasts. 

Q.  That  is,  you  stood  there  in  the  pilot-house  and 
then  after  you  blew  a  whistle  you  would  say,  1-5, 
2-5? 

A.  I  would  not  say  it ;  I  would  count  it  in  my  mind. 

Q.  You  would  repeat  mentally  to  yourself,  1-5, 
2-5,  up  to  how  far?        A.  To  30. 

Q.  Then  you  would  blow?        A.  Yes. 

Q.  How  long  a  blast  would  you  blow? 

A.  4  or  6  seconds;  maybe  4  or  5  seconds;  the  law 
requires  from  4  to  6  seconds. 

Q.  This  fog  was  prevailing  all  the  way  across 
the  bay?        A.  Yes. 

Q.  So  that  you  stood  there  in  the  pilot-house  men- 
tally counting  this  1-5,  2^5,  from  Oakland  Long 
Wharf  to  the  point  of  the  collision?         A.  Yes. 

Q.  You  have  been  told  that  that  is  the  way  that 
navigators  do? 

A.  Yes,  not  only  been  told,  but  know  it.     [104] 
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Q.  What  have  you  sailed  on? 

A.  Sailed  clear  around  the  world,  sailing  ships  and 
steamers;  both. 

Q.  And  they  all  count  that  way? 

A.  Yes,  all  navigators  do. 

Q,  Did  you  have  a  clock  in  the  pilot-house  to  go 
byl* 

A.  The  clock  was  over  near  the  captain  on  the 
starboard  side. 

Q.  As  I  understand  you,  the  headway  that  the 
"Transit"  had  carried  her  across  the  bow  and  the 
tide  set  her  down  on  to  the  bow  of  the  "Fullerton"f 

A.  Yes. 

Q.  At  the  time  that  the  tide  set  her  down  on  to  the 
bow  of  the  "Fullerton"  her  engines  had  been 
stopped? 

A.  I  could  not  say  as  to  that;  I  don't  know.  I  was 
not  attending  to  the  engines, 

Q.  Hadn't  you  heard  the  captain  ring  to  the  en- 
,gine-room? 

A.  We  don't  always  hear  the  ring  on  the  sounding- 
tube. 

Q.  Haven't  you  got  a  telegraph? 

A.  We  got  a  bell  tube. 

Q.  Did  you  hear  him  pulling  the  bell? 

A.  I  did  not  pay  any  attention  to  him  pulling  the 
bell.     I  could  not  say  what  he  did  with  the  bell. 

Q.  Yet  you  stood  right  alongside  of  him? 

A.  I  stood  on  the  opposite  side  of  the  wheel-house. 

Q.  You  stood  between  him  and  the  first  officer? 

A.  I  stood  back  of  the  first  officer. 

Q.  Sort  of  to  the  side  of  him? 
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A.  The  captain  was  over  there  and  the  first  mate 
was  there,  and  I  stood  in  back  of  the  first  mate. 

Q.  From  the  pilot-house  can't  you  hear  the  bells 
ringing  in  the  engine-room? 

A.  They  have  a  sounding  tube;  yes. 

Q.  That  is  for  the  purpose  of  enabling  the  men  in 
the  pilot-house  to  hear  if  the  bell  rings  in  the  engine- 
room?        A.  Yes. 

Q.  Didn't  you  hear  the  bells  ring  in  the  engine- 
room? 

A.  No,  [105]  I  can't  say  that  I  did.  I  did  not 
pay  any  attention  to  them;  they  are  not  so  loud  as 
all  that. 

Q.  Do  you  know  whether  he  had  rung  the  full- 
speed  bell?        A.  No. 

Q.  Was  there  any  apprehension  on  your  part  as 
to  whether  that  vessel,  your  vessel,  was  running  full 
speed  ahead  or  beginning  to  stop  when  you  saw  you 
were  going  on  to  this  vessel  ? 

A.  From  the  captain's  experience,  I  had  an  idea 
that  he  had  stopped  her;  that  was  the  only  thing 
that  could  be  done. 

Q.  Weren't  you  afraid — wasn't  there  any  appre- 
hension on  your  part,  any  fear  on  your  part? 

A.  For  what? 

Q.  That  you  were  going  on  the  "FuUerton"? 

A.  Why,  he  was  in  such  a  position  that  he  could 
not  clear  her. 

Q.  Were  you  the  man  who  steered  the  rowboat 
from  the  "Transit"  to  the  shore?        A.  Yes. 
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Q.  What  course  did  you  steer? 
A.  I  don't  remember  the  course  he  gave  me. 

[Testimony  of  Harry  A.  Johnson,  for  Libelant.] 

HARRY  A.  JOHNSON,  called  for  the  libelant, 
sworn. 

Mr.  FOULDS.— Q.  Where  do  you  live? 

A.  In  Fruitvale. 

Q.  What  is  your  age?        A.  51. 

Q.  Where  are  you  employed  now? 

A.  By  the  Southern  Pacific. 

Q.  Where?        A.  On  the  steamer  "Transit." 

Q.  What  is  your  capacity  on  the  "Transit"? 

A.  Deck-hand. 

Q.  How  long  have  you  been  on  that  vessel,  in  a 
general  way? 

A.  I  have  been  off  and  on  of  her,  and  on  other 
boats.    I  have  not  been  steady  on  her  right  along. 

Q.  Were  you  a  deck-hand  on  the  "Transit"  on 
December  18, 1909?        A.  Yes.     [106] 

Q.  Do  you  remember  the  trip  upon  which  the  col- 
lision between  the  "Transit"  and  the  "FuUerton" 
occurred?         A.  I  do. 

Q.  On  December  13,  1909?        A.  I  do. 

Q.  During  that  entire  trip  what  was  the  condition 
of  the  night,  clear  or  foggy?        A.  It  was  foggy. 

Q.  Where  were  you  stationed  on  the  "Fullerton" 
on  that  trip? 

A.  On  the  port  bow — on  the  lookout. 

Q.  On  the  port  bow?        A.  Yes. 

Q.  How  were  you  stationed  with  relation  to  the 
freight-cars? 
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A.  I  was  leaning  up  against  a  car  listening  for 
the  sound  of  a  whistle  or  a  fog-bell. 

Q.  On  the  front  or  side? 

A.  On  the  side  of  the  car,  with  my  hand  leaning 
over  like  that  so  as  to  get  the  sound  from  both  places. 

Q.  On  each  side  of  the  car?        A.  Yes. 

Q.  Were  you  leaning  up  against  the  car? 

A.  Like  this  (illustrating). 

Q.  Were  you  in  a  position  where  you  could  see  in 
both  directions  ? 

A.  See  in  both  directions  and  listen  in  both  direc- 
tions. 

Q.  You  were  stationed  as  a  lookout  on  the  entire 
trip? 

A.  Yes;  well,  not  the  entire  trip,  because  as  soon 
as  we  came  out  I  didn't  have  my  oil  clothes  on.  I 
went  down  to  put  my  oil  clothes  on  and  there  was 
a  spar  buoy  there,  and  when  we  got  up  to  the  spar 
buoy  I  was  out.  I  was  out  about  5  minutes  after 
leaving  the  slip. 

Q.  Did  you  notice  any  vessels  near  that  you  re- 
ported on  the  way  over? 

A.  We  reported  some  ferry-boat  coming  out  from 
the  narrow  gauge  from  the  Alameda  Mole. 

Q.  Did  you  notice  any  other  vessels  near? 

A.  Not  at  all.     [107] 

Q.  Did  you  observe  that  the  "Transit"  was  going 
full  speed  or  going  slowly? 

A.  Well,  that  is  more  than  I  can  tell.  She  was 
not  going  the  speed  she  generally  runs. 

Q.  What  is  the  first  you  saw  immediately  before 
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the  collision  occurred? 

A.  Before  the  collision  occurred  there  was  a  light 
reported,  an  anchor  light,  at  an  angle  like  that  from 
the  bow. 

Q.  Did  you  hear  any  bell? 

A.  Only  the  16th  Street  bell. 

Q.  You  heard  the  16th  Street  bell? 

A.  Yes,  about  one  or  two  minutes.  I  could  not 
say  exactly  how  long  before.  We  heard  it  and  re- 
ported it  to  the  pilot-house,  reported  it  to  the  second 
officer  and  the  second  officer  reported  it  to  the  pilot- 
house. 

Q.  Did  you  hear  any  ship's  bell  before  that  colli- 
sion?        A.  No. 

Q.  None  whatever? 

A.  Not  before  the  collision. 

Q.  When  was  the  first  time  you  heard  the  ship's 
bell  on  the  "Fullerton"? 

A.  After  our  bell  was  rung  first,  then  they 
sounded  the  "Fullerton's"  bell. 

Q.  Tell  how  the  ships  came  together. 

A.  Well,  so  far  as  I  could  see,  we  were  about  half 
a  point  to  the  northward  of  her,  or  a  point  or  so,  and 
we  didn't  have  headway  enough  to  clear  her,  and  I 
think  after  we  stopped  she  must  have  drifted  on  her, 
and  they  went  together. 

Q.  What  were  your  duties  at  all  times  in  going 
across  on  the  ship  as  lookout? 

A.  I  would  look  out  when  it  was  foggy  weather,  all 
hands  would  look  out — the  four  deck-hands  and  sec- 
ond officer. 
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Q.  What  were  your  duties  as  lookout? 

A.  Our  duty  is  to  look  out  and  listen  for  signals 
and  report  to  the  second  officer  and  he  reports  to 
the  captain. 

Q.  Did  you  do  that  all  the  time? 

A.  Yes,  always.     [108] 

Q.  Were  you  listening  before  this  collision  oc- 
curred?       A.  Yes. 

Q.  And  up  to  the  time  the  collision  occurred? 

A.  Right  until  the  collision  occurred. 

Cross-examination. 
Mr.  CAMPBELL.— Q.  That  was    a  very    dense 
fog  ?        A.  It  was. 

Q.  How  long  did  it  last? 

A.  Well,  it  lasted  until  after  we  got  back  to  the 
"Transit"  after  being  ashore;  then  it  was  clear  after 
a  little  bit  after  we  picked  up  the  "Transit"  and 
"Fullerton's"  bells. 

Q.  You  got  back  to  the  ' '  Fullerton, ' '  and  it  cleared 
up?        A.  Yes,  it  cleared  up  after  a  little. 

Q.  What  time  was  the  "Transit"  removed  from 
there  ? 

A.  I  never  carried  any  watch  and  I  couldn't  tell 
the  time. 

Q.  What  time  were  you  taken  away? 
A.  That  is  what  I  can't  tell  you  because  I  don't 
carry  no  watch,  and  I  never  looked  at  any  watch, 
because  I  have  got  lots  of  work  to  do,  and  when  we 
have  work  to  do  we  don't  have  time  to  look. 
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PHILIP  OLSSON,  called  for  the  libelant,  sworn. 

Mr.  HENOSTLER.— This  is  one  of  the  other  wit- 
nesses, one  of  the  members  of  the  crew  who  was  on 
the  lookout  on  the  port  bow  of  the  "Transit,"  and 
we  expect  to  prove  by  him  the  same  facts  that  were 
proved  by  the  preceding  witness,  and  if  counsel  will 
stipulate  that  those  facts  are  proved,  that  is  that 
he  was  on  the  lookout,  we  won't  examine  him. 
fl09] 

Mr.  CAMPBELL. — I  am  not  going  to  stipulate 
that  any  facts  are  proved.  I  will  cut  down  the  exam- 
ination as  much  as  I  can. 

The  COURT. — Proceed  and  get  to  the  point  of 
what  occurred  at  the  time  of  the  collision. 

Mr.  POULDS.— Q'.  What  is  your  age?        A.  51. 

Q.  Where  are  you  employed  now  I 

A.  At  the  Southern  Pacific,  on  the  steamer  ''Tran- 
sit." 

Q.  What  is  your  capacity?        A.  Deck-hand. 

Q.  What  was  your  capacity  on  the  night  of  Decem- 
ber 13,  1909? 

A.  I  was  on  the  lookout  on  the  port  bow. 

Q.  Who  else  was  on  the  lookout  on  the  port  bow  ? 

A.  Well,  I  didn't  see  the  rest  of  them.  I  was  look- 
ing ahead  all  the  time  to  see  if  anything  came  in  the 
road  of  the  ''Transit."  I  didn't  place  them  other 
hands. 

Q.  How  many  were  there? 

A.  All  hands  got  to  be  out  foggy  weather. 

Q.  Do  you  know  how  many  there  were  out  on  the 
bow? 
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A.  The  next  one  to  me  was  the  second  officer. 

Q.  Was  there  any  wind  that  night  ?        A.  No. 

Q.  Was  the  night  clear  or  foggy*? 

A.  It  was  very  foggy. 

Q.  Did  you  obsen^e  Avhether  the  ship  was  going 
fast  or  slow? 

A.  It  went  slow — slow  speed,  in  my  judgment. 

Q.  What  were  your  duties  as  lookout? 

A.  To  look  after  the  dangers  in  the  road  for  the 
"Transit,"  ships  or  logs,  or  anj^thing  like  that. 

Q.  Did  you  have  to  listen  as  well  as  to  look  ? 

A.  Yes. 

Q.  Did  you  observe  any  dangers  near  ? 

A.  No,  not  before  we  came  out  a  little  ways  in  the 
bay. 

Q.  What  was  that? 

A.  I  saw  a  bright  light  on  the  port  bow.     [110] 

Q.  How  long  was  that — was  that  some  time  ? 

A.  About  half  an  hour  or  so. 

Q.  Did  you  hear  any  ship 's  bell  ?        A.  No. 

Q.  Did  you  listen  for  ship  bells  ?        A.  Yes. 

Q.  Were  you  on  duty  all  the  time  on  that  trip  ? 

A.  Yes. 

Q.  When  did  you  first  hear  the  bell  from  the  "Ful- 
lerton"? 

A.  After  we  had  made  the  "Transit"  fast  to  the 
"Fullerton"  and  Captain  Higgenson  told  me  to  go 
on  the  deck  and  ring  the  bell,  after  I  rang  it  a  few 
times,  they  began  to  ring  the  bell  on  the  "Fullerton." 

Q.  Did  you  hear  any  bell  before  you  saw  any  lights 
on  the  "Fullerton"?        A.  No. 


vs.  Southern  Pacific  Company.  127 

(Testimony  of  Philip  Olsson.) 

Q.  Did  you  hear  any  shore-bell  ? 

A.  I  heard  the  16th  Street  bell. 

Q.  Tell  us  how  the  ships  came  together. 

A.  Well,  the  ' '  Transit, ' '  it  seems  the  tide  took  hold 
of  her  and  drove  her  right  down  on  the  "Fullerton's" 
bow,  broadside  on  the  ' '  Flillerton 's "  bow,  on  amid- 
ship. 

OVEr.  CAMPBELL. — No  questions. 

[Testimony  of  Olaf  Wallon,  for  Libelant.] 

OLAP  WALLO'N,  called  for  the  libelant,  sworn. 

Mt.  FOULBS. — Q.  Where  do  you  reside,  Mr. 
Wallon?        A.  Oakland. 

Q.  Where  are  you  employed? 

A.  Southern  Pacific  steamer  ''Newark"  at  the 
present  time. 

Q.  Where  were  you  employed  on  the  13th  of 
December,  1909?        A.  On  the  steamer  "Transit." 

Q.  What  was  your  capacity? 

A.  Deck-hand.     [Ill] 

Q.  On  the  trip  on  which  the  collision  occurred  with 
the  "Pnllerton"  where  were  you  stationed,  what  was 
your  duty? 

A.  I  was  on  the  lookout  on  the  starboard  bow. 

Q.  On  the  starboard  bow  ?        A.  Yes. 

Q.  What  were  your  duties  as  lookout? 

A.  To  look  for  fog-whistles  or  fog-horns,  to  look 
around  for  anything  that  might  be  in  the  road,  logs 
or  anything  like  that,  any  noises  we  might  hear. 

Q.  Was  it  foggy  or  clear?        A.  Very  foggy. 

Q.  Was  it  windy  that  night? 

A.  No,  it  was  not  windy,  not  to  speak  of.     As  far 
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as  I  can  recollect,  I  don't  think  there  was  any  wind. 

Q.  Did  you  see  anj^  vessels  close  by — did  you  re- 
port any  vessel  close  by?'        A.  I  don't  remember. 

Q.  Did  you  hear  any  ship's  bell  at  all  ?        A.  No. 

Q'.  All  the  way  across?        A.  No. 

Q.  Until  you  came  into  the  collision?        A.  No. 

Q.  Did  you  see  the  light? 

A.  I  saw  the  light. 

Q.  But  you  heard  no  bell?        A.  No. 

Q.  Had  you  heard  any  bells  from  the  shore  ? 

A.  No,  not  that  I  remember.  I  don't  remember  if 
I  did. 

Q.  When  you  first  saw  the  light  was  it  pretty 
close  ? 

A.  Pretty  close,  yes,  when  I  saw  the  light. 

Q.  If  there  had  been  a  ship's  bell  as  near  as  the 
light,  could  you  have  heard  it? 

A.  Sure.  Oh,  yes,  I  could  have  heard  it,  before  I 
saw  the  light. 

Q.  Do  you  think  you  could  have  heard  the  ship's 
bell  from  the  *'Fullerton"  before  you  saw  the  light? 

A.  Oh,  yes. 

Q'.  How  long  before  ? 

A.  Five  minutes  before  I  seen  the  light.     [112] 

Q.  Where  was  the  light  when  you  saw  it  first? 

A.  I  don't  know  just  about  that.  I  was  thinking 
it  was  up  there — a  little  on  the  port  bow  like  that 
(illustrating). 

Q.  How  did  the  ships  come  together? 

A.  Well,  I  couldn't  say  very  well.  I  was  kept 
very  busy  at  the  time.     The  "Transit"  went  into  the 
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*'Fullerton's"  bow  and  the  bowsprit  of  the  "Fuller- 
ton"  hit  on  the  smokestack  and  stopped  there. 

Cross-examination. 

Mr.  CAMPBELL.— Q.  Were  you  trying  to  locate 
the  ' '  Fullerton ' '  in  the  fog  prior  to  the  time  when  you 
saw  the  light?        A.  I  don^t  remember  if  I  was. 

Q.  You  knew  you  were  approaching  shore,  didn't 
you? 

A.  Well,  I  knew  we  were  getting  somewhere  near 
on  the  other  side,  on  the  San  Francisco  side. 

Q.  Had  you  been  on  the  lookout  when  you  left  on 
the  9:40  trip  for  Oakland  Pier? 

A.  I  don't  remember. 

Q.  You  knew  that  the  "Fullerton"  was  in  the 
vicinity  of  the  Mission  Bay  Slip,  didn  't  you  ? 

A.  Well,  I  knew  she  was  laying  somewhere  around 
there. 

Q.  Weren't  you  at  all  apprehensive  because  you 
had  not  heard  her  bell  that  night? 

A.  Well,  I  really  didn't  think  much  about  it. 

Q.  As  a  matter  of  fact,  the  "Fullerton"  didn't 
come  into  your  head  at  all  ? 

A.  No,  not  at  the  time. 

Mr.  FOULDS.— We  have  the  second  officer  of  the 
ship  here.  He  is  an  employee  who  was  formerly  in 
the  employ  of  the  company,  but  he  is  now  pensioned, 
and  is  a  very  old  man,  and  lives  in  Oakland,  but  since 
he  has  become  pensioned,  he  has  become  very  hard  of 
hearing,  and  it  will  be  troublesome  to  cross-examine 
him  as  a  witness,  and  if  the  other  side  will  waive 
[113]     his  examination,  it  will  save  the  Court  time, 
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I  think.     The  same  facts  will  be  testified  to  by  him  as 

was  testified  by  the  three  or  four  deck-hands  that  we 

have. 

Mr.  CAMPBELL. — How  long  has  he  been  hard  of 
hearing — since  December  13, 1909  ? 

Mr.  FOULDS. — I  think  he  was  slightly  hard  of 
hearing  then. 

Mr.  CAMPBELL.— Are  you  willing  to  admit  that? 

Mr.  FOULBS.— Yes. 

Mr.  HENOSTLER.— That  he  was  slightly  hard 
of  hearing  on  December  13,  1909 ;  yes. 

[Testimony  of  Abraham  Healey,  for  Libelant.] 

ABRAHAM  HEALEY,  called  for  the  libelant, 
sworn. 

Mr.  FOULDS. — Q.  Mr.  Healey,  wh^ere  do  you 
reside  ?        A.  In  Oakland. 

Q.  What  is  your  age?        A.  49. 

Q.  Where  are  you  employed? 

A.  On  the  steamer  "  Transit. " 

Q.  Were  you  employed  on  December  13,  1909,  on 
the  steamer  "Transit"?        A.  Yes. 

Q.  What  was  your  occupation  at  that  time  ? 

A.  I  was  chief  engineer. 

Q.  How  long  had  you  been  employed  at  that  time  ? 

A.  By  the  company? 

Q.  As  chief  engineer  on  the  ' '  Transit. ' ' 

A.  I  had  been  about  a  year  on  the  "Transit,"  I 
guess. 

Q.  Do  you  remember  the  trip  shown  in  the  log-book 
that  we  have  been  speaking  about  where  the  collision 
occurred  with  the  ' '  Fullerton  "  ?        A.  Yes. 
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Q.  Wlien  you  left  the  Oakland  Pier  at  10:53f 

A.  Yes;  I  never     [114]     will  forget  that. 

Q.  During  the  entire  trip  what  speed  was  given  to 
the  engines? 

A.  W'e  were  on  a  slow  bell  from  the  start  to  just  a 
few  seconds  before  the  collision  occurred. 

Q.  Did  you  have  any  interruption  in  the  course — 
were  you  signaled  to  stop  ?        A.  Yes,  one  time. 

Q.  Where  was  that? 

A.  A  little  after  we  left  the  slip  on  the  Oakland 
side. 

Q.  That  is  the  only  time? 

A.  That  is  the  only  time  we  stopped.  ^ 

Q.  Did  you  go  at  full  speed  at  any  time  ?  ■ 

A.  No.  '  T 

Q.  What  was  the  speed  ? 

A.  With  the  exception  of  this  time  right  after  we 
seen  the  light,  the  captain  gave  me  the  jingle-bell. 
That  means  full  speed  ahead,  and  that  was  only  a 
second — 

Q.   (Intg.)  Then  what  signal  was  given? 

A.  Well,  the  ships  were  close  together,  and  he  gave 
me  two  bells;  that  is  to  stop  her. 

Q.  Any  further  signals  given?        A.  No. 

Q.  Did  you  obey  the  signals  ?        A.  Yes. 

Cross-examination. 
Mr.  CAMPBELL.— Q.  Have  you  the  log-book? 
A.  Yes. 

Q.  Have  you  got  it  here  ? 
A.  No,  the  captain's  log-book  is  here. 
Q.  Is  your  recollection  of   the   time  that  elapsed 
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between  your  full-speed  bell  and  your  stop-bell  based 
upon  the  log  entries,  or  do  you  recall  it  this  length  of 
time  ? 

A.  I  can  recall  it  myself ;  I  remember  it. 

Q.  Were  you  handling  the  engine  f 

A.  I  was  handling  the  engine  myself.     [115] 

Q.  What  were  jouv  watches? 

A.  My  watch  was  a  24-hour  watch. 

Q.  24?        A.  Yes,  but  I  got  an  assistant  with  me. 

Q.  How  many  assistants  have  you  got? 

A.  One. 

Q,  When  did  you  stand  watch,  you  did  not  stand 
the  24? 

A.  No,  we  didn't  stand  the  24;  the  assistant  he 
takes  from  12  till  morning. 

Q.  From  12  o  'clock  at  night  ? 

A.  Yes,  till  six  in  the  morning. 

Q.  It  is  six  hours  on  and  six  hours  off  ? 

A.  No,  we  get  6  hours  off  out  of  the  24. 

Q.  You  run  from  6  o'clock  in  the  morning  until 
12  o'clock  at  night? 

A.  In  foggy  weather  we  stay  on  24  houi'S — no  let- 
down at  all.  On  those  occasions  I  have  my  assistant 
in  the  room,  and  he  assists. 

Q.  How  long  had  you  been  working  up  to  this 
time  ? 

A.  We  went  to  work  at  8  o'clock  in  the  morning, 
and  that  was  half-past  11,  pretty  near. 

Q.  You  had  been  on  duty  all  that  time  ? 

A.  Yes;  of  course,  I  didn't  handle  the  engine  all 
the  time,  because  the  assistant  helped.    We  handled 
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her  trip  afcout,  and  we  would  sit  down  and  rest  then. 
Mr.  HENGSTLEE.— That  is  the  libelant's  ease. 

[Proceedings  Had  Concerning  Excerpt  from  Log.] 

Mr.  CAMPBELL.— I  should  like  to  read  out  of  the 
log  as  follows:  '^ Departed  from  Oakland  Pier  at 
5:43  P.  M. ;  arrived  at  Mission  Bay  6:27  P.  M. 
Departed  from  Mission  Ba}^  7:14;  arrived  at  Oak- 
land Pier  at  7 :52 ;  departed  from  Oakland  Pier  8 :01 ; 
arrived  at  Mission  Bay  at  8 :40 ;  departed  from  Mis- 
sion Bay  at  9 :30,  and  arrived  at  Oakland  Pier  at 
10:24;  departed  from  Oakland  Pier  at  10':53;  colli- 
sion 11:25." 

Mr.  HENOSTLER.— I  notice  that  the  entry  for 
that  is  not  complete  in  the  record.     [116] 

Mr.  CAMPBELL. — All  I  have  read  from  the  log 
are  the  times  of  the  trips. 

Mr.  FOULDS. — It  is  not  a  complete  record  of  it. 

Mr.  CAMPBELL. — The  statements  here  as  to  the 
explanation  of  the  collision  are  self-serving  declara- 
tions so  far  as  you  people  are  concerned,  and  I  don't 
care  to  make  them  part  of  my  case  at  all. 

Mr.  FOULDS. — We  want  the  whole  log.  It  is 
only  a  very  small  statement.  Opposite  the  trip  there 
is  a  notation : ' '  Held  for  Orders  on  Account  of  Fog. ' ' 

Mr.  HBNG-STLER.— We  ask  that  the  entry  for 
that  day  opposite  to  10:53--11 :25  P.  M.— 

Mr.  CAMPBELL. — I  object,  if  your  Honor  please, 
to  their  reading  into  this  record  a  self-serving 
declaration  from  the  log ;  they  now  propose  to  read  a 
description  of  this  collision  entered  by  somebody. 
All  I  am  asking  for  from  the  log  is  the  time  of  the 
voyages. 
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Mr.  HE^NG^STLER.— We  appreciate  that  the 
weight  of  this  as  evidence  is  for  your  Honor  to  deter- 
mine. Mr.  Campbell  has  read  a  part  of  an  entry  of 
that  date  into  the  record,  and  all  we  offer  it  for  is  to 
make  the  entry  for  that  day  complete. 

Mr.  CAMPBELL. — Does  that  entry  throw  any 
light  upon  the  time  of  the  voyages  f 

Mr.  FOULDS. — It  throws  light  upon  the  time  of 
the  collision. 

Mr.  HENOSTLEE.— It  notes  the  time  of  the  colli- 
sion. 

Mr.  CAMPBELL. — That  can  go  in,  except  that  I 
am  not  consenting  that  you  should  read  self-serving 
declarations  into  the  record;  I  am  not  binding  myself 
to  the  sufficiency  of  it. 

Mr.  FOULDS.— No.  "11:25;  drifted  across  the 
bow  of  the  four-masted  barkentine  'Fullerton'; 
strong  flood  tide;  [117]  no  bell  rung  or  noise  of 
any  kind  made  to  locate  her  position." 

Mr.  CAMPBELL.— Who  wrote  that  entry  in  the 
log? 

Mr.  FOULDS.— The  second  officer. 

[Endorsed] :  Filed  Jan.  25,  1913.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [118] 
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In  the  District  Court  of  the  United  States  in  and  for 
the  Northern  District  of  California,  First 
Division. 

No.  15,070. 

SOUTHEIRN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Libelant  and  Cross-respondent, 

vs. 

Barkentine  ' '  FULLERTON, "  Her  Tackle,  Apparel 
and  Furniture, 

Claimant  and  Cross-libelant. 

Deposition  of  T.  A.  Grant. 

Be  it  remembered  that  on  Tuesday,  January  Tth, 
1913,  pursuant  to  stipulation  of  counsel  hereunto 
annexed,  at  the  office  of  Messrs.  McCutchen,  Olney 
and  Willard,  in  the  Merchants'  Exchange  Building, 
in  the  City  and  County  of  San  Francisco,  State  of 
California,  personally  appeared  before  me  Francis 
Krull,  a  United  States  Commissioner  for  the  North- 
em  District  of  California,  to  take  acknowledgments 
of  bail,  and  affidavits,  etc.,  T.  A.  Grant,  a  witness  pro- 
duced on  behalf  of  the  claimant  and  cross-libelant. 

Ira  A.  Campbell,  Esq.,  of  the  firm  of  Messrs.  Mc- 
Cutchen, Olney  &  Willard,  appeared  as  proctor  for 
the  claimant  and  cross-libelant,  and  L.  C.  Hengstler, 
Esq.,  and  E.  J.  Foulds,  Esq.,  appeared  as  proctor  for 
the  libelant  and  cross-respondent,  and  the  said  wit- 
ness, having  been  by  me  first  duly  cautioned  and 
sworn  to  testify  the  truth,  the  whole  truth  and  noth- 
ing but  the  truth  in  the  cause  aforesaid,  did  there- 
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upon  depose  and   say   as  is  hereinafter   set   forth. 

[119] 

(It  is  hereby  stipulated  and  agreed  by  and  between 
the  proctors  for  the  respective  parties  that  the  deposi- 
tion of  T.  A.  Grant  may  be  taken  de  bene  esse  on 
behalf  of  the  claimant  and  cross-libelant,  at  the  of&ces 
of  Messrs.  McCutchen,  Olney  &  Willard,  in  the  Mer- 
chants '  Exchange  Building,  in  the  city  and  county  of 
S'an  Francisco,  State  of  California,  on  Tuesday, 
January  7th,  1913',  before  Francis  Krull,  a  United 
States  Commissioner  for  the  Northern  District  of 
California,  and  in  shorthand  by  Herbert  Bennett. 

It  is  further  stipulated  that  the  deposition,  when 
written  out,  may  be  read  in  evidence  by  either  party 
on  the  trial  of  the  cause ;  that  all  questions  as  to  the 
notice  of  the  time  and  place  of  taking  the  same  are 
waived,  and  that  all  objections  as  to  the  form  of  the 
questions  are  w^aived  unless  objected  to  at  the  time  of 
taking  said  deposition,  and  that  all  objections  as  to 
materiality  and  competency  of  the  testimony  are 
reserved  to  all  parties. 

It  is  further  stipulated  that  the  reading  over  of  the 
testimony  to  the  witness  and  the  signing  thereof  is 
hereby  expressly  waived.)     [120] 

T.  A.  GRANT,  called  for  the  cross-libelant,  sworn. 

Mr.  CAMPBELL. — Q.  Were  you  master  of  the 
barkentine  "Fullerton"  on  the  13th  day  of  Decem- 
ber, 1909?        A.  Yes,  sir. 

Q.  When  she  was  in  collision  with  the  car  ferry 
** Transit"?        A.  Yes,  sir. 

Q.  On  San  Francisco  Bay?        A.  Yes,  sir. 
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Q.  How  long  had  you  then  been  master  of  her  ? 

A.  Since  April  6th,  1909. 

Q.  Were  you  aboard  at  the  time  of  the  collision  ? 

A.  No,  sir,  I  was  not  aboard. 

Q.  When  did  you  go  aboard  of  her  following  the 
collision?        A.  Between  7 :30  and  8  in  the  morning. 

Q.  The  next  morning  ? 

A.  The  following  morning. 

Q.  Where  was  she  when  you  boarded  her  the  next 
morning  with  respect  to  the  position  that  she  had 
occupied  when  you  left  her  last? 

Q.  She  was  further  to  the  southward^ — let  me  see. 
I  always  get  turned  around  in  this  bay.  She  rested 
over  there  (pointing)  ;  that  would  be  farther  to  the 
northward. 

Q.  You  had  better  get  your  chart. 

A.  (Contg.)  No,  it  would  be  farther  southeast, 
probably  half  a  mile  or  three-quarters  of  a  mile.  As 
near  as  I  can  remember,  she  was  to  the  southeast- 
ward of  the  position  where  I  left  her.  I  could  not 
say  how  far,  but  I  know  she  was  out  of  position. 

Q.  Did  3^ou  measure  the  distance  ?        A.  No,  sir. 

Q.  When  did  you  last  leave  her  prior  to  the  colli- 
sion? 

A.  I  left  her  about^ — somewheres  around  5  o'clock 
in  the  evening. 

Q.  Of  that  day? 

A.  That  same  date.  I  forgot  the  date  of  the  colli- 
sion, the  night  of  the  collision.     [121] 

Q.  The  night  before  the  collision  ? 

A.  Yes,  sir,  that  same  evening. 
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Mr.  CAMPBELL.— I  think  it  is  admitted  that  the 
collision  took  place  during  the  night. 

Mr.  HENOSTLER.— It  might  have  been  early  the 
next  morning. 

The  WITNESS. — No,  it  was  somewhere  about 
11:30. 

Mr.  HENGSTLER.— Q.  On  the  13th  of  December, 
1909?        A.  Y€s,  sir. 

Mr.  CAMPBELL.— It  was  in  the  night-time. 

Q.  Where  was  she  anchored  when  you  left  her  the 
evening  prior  to  the  collision  % 

A.  About  half  a  mile  off  the  Union  Iron  Works 
and  to  the  southward  and  eastward  of  the  forbidden 
anchorage.  I  do  not  know  just  how  far.  That  is 
only  approximate. 

Q.  Are  you  acquainted  wdth  the  car  ferry  "Tran- 
sit"? 

A.  Well,  I  have  seen  her  going  by  back  and  forth 
from  the  ship ;  that  is  all. 

Q.  What  is  she  used  for  ? 

A.  Perrjring  cars  across  from  Oakland. 

Q.  Where  did  she  land  on  the  San  Francisco  shore 
side  ?        A.  Somewhere  around  Sixteenth  Street. 

Q.  What,  if  anything,  did  they  have  at  the  place 
where  she  landed? 

A.  I  think  they  have  lights  there  and  a  fog-bell. 

Q.  Was  there  a  structure  of  any  character  ? 

A.  They  have  a  slip. 

Q.  Point  out  to  me  on  this  chart  the  ferry  slip  at 
which  the  "Transit"  landed  on  the  San  Francisco 
shore  side. 
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A.  Somewheres  in  that  vicinity  there  (pointing). 

Q.  Do  you  know  ? 

A.  I  cannot  tell  exactly  which  it  is ;  I  should  judge 
it  was  there  (pointing).     [122] 

Q.  Take  a  pencil  and  point  to  the  place  where  you 
would  say  it  was. 

A.  I  should  say  somewheres  in  there  (pointing). 

Q.  Mark  on  it  the  letter  T. 

A.  Yes,  sir.     That  is  a  new  chart  since  that  time. 

Q.  Where  was  she  anchored  with  respect  to  the 
slip  at  which  the  "Transit"  landed? 

A.  Somewhere  up  in  here  (pointing). 

Q.  Mark  it  with  the  letter  F. 

A.  Yes,  sir  (marking). 

Q.  Where  was  that  anchorage  position  with  re- 
spect to  the  slip  itself,  that  is  to  say,  with  respect  to 
its  being  opposite,  north  or  south? 

A.  South  and  east. 

Q.  South  and  east  of  a  line,  drawn  through  the  slip 
east  and  south. 

A.  It  would  be  east  approximately. 

Q.  Where  would  it  be  with  respect  to  being  north 
and  south  of  it  ?        A.  It  would  be  to  the  southward. 

Q.  How  long  had  the  "Fullerton"  been  anchored 
at  that  place  % 

A.  September,  October,  November,  and  December. 
Approximately  two  months,  I  should  say. 

Q.  When  was  she  taken  in  there,  do  you  recall? 

A.  September  20th,  was  it  ?  It  is  so  long  ago  I  for- 
get. Somewheres  around  September.  The  date  of  it 
I  cannot  say  for  certain. 
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Q.  Had  Tou  been  master  of  her  during  that  time  ? 

A.  Yes,  sir. 

Q.  Did  she  oeeupy  the  night  before  the  collision  the 
same  position  that  she  had  been  anchored  in  when  she 
was  originally  taken  there  f 

A.  Well,  within  half  a  ship's  length  or  so.  You 
see,  on  the  eastward  they  had  to  give  her  chain,  on 
the  southeast  we  give  her  all  her  chain  and  gradually 
heave  it  in  again. 

Q.  If  she  did  change  her  position  from  where  she 
was  originally  anchored  what  would  cause  the 
change  I     [123]  A.  The  wind  and  tide. 

Q.  At  the  time  of  the  collision  were  there  any  for- 
bidden anchorage  zones  in  San  Francisco  Bay  ? 

A.  Yes,  sir. 

Q.  Where  did  the  southern-most  anchorage  zone 
extend  t 

A.  From  Sixteenth  Street  across  to  the  narix>w 
gauge  mole. 

Q.  Will  you  mark  on  the  chart  with  the  letter  A  the 
point  on  the  San  Fi*ancisco  shore  from  which  the  for- 
bidden anchorage  zone  started  i 

A.  On  this.  That  is  Sixteenth  Street  there 
(pointing). 

Q.  And  mark  on  the  Mole  side  B  . 

A.  Yes,  sir  (marking). 

Q.  Do  you  know  whether  or  not  the  anchorage  zone 
was  a  straight  line  drawn  between  the  points  A  and 
Bf 

A.  Yes,  sir.  I  was  shown  a  chait  of  the  forbidden 
anchorage  and  I  took  the  trouble  to  take  the  bearings 
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there  when  I  was  anchored  there.     I  knew  they  would 

shift  me  if  I  was  there. 

Q.  Were  you  ever  required  to  shift  by  the  State  au- 
thorities?       A.  No,  sir. 

Mr.  CAMPBELL.— With  the  consent  of  counsel  I 
should  like  to  draw  a  line  between  A  and  B  if  I  may. 

Mr.  HENGSTLER.— I  suppose  he  means  that  that 
forbidden  anchorage  is  the  zone  which  is  shaded  dark 
here  from  the  point  A  to  B  ? 

The  WITNESS.— Yes. 

Mr.  HENGSTLER.— Not  the  line  itself? 

Mr.  CAMPBELL.— No. 

Q.  Where  was  the  forbidden  anchorage  zone  with 
respect  to  its  being  north  or  south  of  the  line  A-B  ? 

A.  It  was  to  the  north. 

Q.  Indicated  on  this  chart,  it  is  shown  how  ? 

A.  In  what  way? 

Q.  How  is  it  shown  on  the  chart,  the  forbidden  an- 
chorage ? 

A.  It  is  shown  by  the  dark  color — the  forbidden 
anchorage     [124]     d'arkened. 

Q.  I  will  ask  you  whether  or  not  there  was  a  for- 
bidden anchorage  zone  at  the  time  of  the  collision 
as  is  now  shown  on  the  chart  to  the  southward  of  the 
line  A-B.        A.  No,  sir. 

Q.  I  will  ask  you  whether  or  not  there  was  at  the 
time  of  the  collision  a  forbidden  anchorage  zone 
which  is  now  marked  with  the  words, ' '  forbidden  an- 
chorage," which  I  underscored  and  marked  wdth  the 
letters  C-D.        A.  No,  sir ;  not  at  that  time. 

Q.  I  will  ask  you  whether  or  not  there  was  at  the 
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time  a  forbidden  anchorage  zone  shown  on  the  shaded 

portions  through  which  I  drew  the  line  marked  E-G. 

A.  No,  sir;  not  that  I  was  aware  of.  That  has 
come  out  new  since  they  built  the  new  slips  at  the 
Potrero. 

Mr.  CAMPBELL. — I  desire  to  have  the  record 
show  that  this  chart  is  corrected  up  to  November  12th, 
1912. 

Q.  What,  if  anything,  if  you  know,  caused  the 
change  in  position  of  the  ' '  Fullerton ' '  from  where  she 
was  when  you  left  her  the  evening  before  the  collision 
and  the  place  in  which  you  found  her  when  you 
boarded  her  in  the  morning? 

A.  The  change  was  caused  by  the  '^ Transit"  strik- 
ing her  and  the  tide  drifting  her.  After  the  "Tran- 
sit" broke  her  propellor  she  lost  control  of  herself; 
she  was  hanging  on  the  "  Fullerton 's"  anchor,  and 
naturally  she  dragged,  she  made  a  sweep  of  the  bay 
with  the  flood  tide. 

Q.  Who  anchored  you  in  that  position  ? 

A.  One  of  the  red-stack  towboats. 

Q.  What  company  owns  the  red-stack  towboats  ? 

A.  The  Shipowners  and  Merchants '  Tugboat  Com- 
pany. 

Q.  When  you  left  the  ship  on  the  evening  prior  to 
the  collision,  [125]  who,  if  anyone,  was  left  on 
board? 

A.  The  engineer  was  left  there  to  run  the  lights — 
keep  the  electric  lights,  you  know — and  the  watch- 
man. 

Q.  Anyone  else  ? 
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A.  The  engineer's  father  was  on  board  that  even- 
ing. 

Q.  Do  you  know  whether  or  not  the  vessel  was 
equipped  with  a  fog-bell? 

A.  The  ship  was  equipped  with  a  fog-bell  and  all 
that  the  law  required  in  every  way. 

Q.  What  do  you  mean  by  that,  "all  that  the  law 
required"?        A.  All  the  law  requires. 

Q.  What  have  you  to  say  with  reference  to  lights  ? 

A.  She  had  electric  lights,  riding  lights;  one  aft 
and  one  forward. 

Q.  What  was  their  condition  with  respect  to  the  re- 
quirements of  the  law  ?        A.  They  were  perfect. 

Q.  Was  there  anything  ashore  at  the  point  where 
the  *' Transit"  landing  which  was  used  as  a  fog  sig- 
nal?       A.  Yes,  sir. 

Q.  What  was  it? 

A.  It  was  a  bell  set  in  a  box  facing  toward  their 
route  across  the  bay. 

Q.  And  where  did  their  route  start  from  across  the 
bay? 

A.  From  that  forbidden  anchorage,  you  see  where 
the  ferries  were  passing  back  and  forth. 

Q.  Where  was  the  bell  located  on  the  San  Fran- 
cisco side? 

A.  It  was  in  the  slip,  at  the  end  of  the  slip. 

Mr.  HENGSTLER.— Q.  What  bell  are  you  talk- 
ing about  now? 

A.  The  Southern  Pacific  fog-bell  for  picking  up 
their  slip  in  the  fog. 

Mr.  CAMPBELL.— Q.  Was  this  fog-bell  on   the 
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slip  at  which  she  landed?        A.  Yes,  sir. 

Q.  Were  you  ever  aboard  your  vessel  during  the 
fog  while  she     [126]     was  anchored  there  *? 

A.  I  dare  say  I  have  been.     I  have  been  there  when 
it  was  raining,  which  makes  about  the  same  thing. 

Q.  Have  you  any  recollection  of  ever  having  heard 
the  fog-bell  on  the  Southern  Pacific  slip  ringing? 

A.  Yes,  sir,  I  have  heard  it. 

Q.  Had  you  heard  it  prior  to  the  time  of  the  colli- 
sion! 

A.  Yes,  sir.  Not  on  that  day,  you  know,  as  the  fog 
came  up  in  the  night. 

Q.  You  were  not  there  ? 

A.  No,  sir,  but  while  I  have  been  lying  there  I 
heard  the  bell. 

Q.  Had  you  ever  seen  the  car  ferry ' '  Transit ' '  come 
across  the  bay  and  land  at  the  ferry  slip  ? 

A.  I  have  never  noticed  it  land.  I  have  seen  it  pass 
by  the  ship. 

Q.  Which  way  coming  and  which  way  going  on 
those  trips? 

A.  One  going  to  Oakland  and  one  to  the  city  on  the 
east  and  southwest,  approximately. 

Q.  How  close  would  she  pass  to  the  anchored  posi- 
tion of  the ''Fullerton"? 

A.  Sometimes  she  would  pass  within  100  feet  of  us 
when  we  would  be  lying  to  an  ebb  tide ;  she  would  pass 
within  100  feet  of  us,  sometimes  perhaps  closer. 

Q.  Which  way  would  she  pass  you — to  the  south- 
ward or  northward?        A.  Northward. 

Q.  And  when  the  tide  was  flooding  which  way 
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would  she  pass  ? 

A.  The  same  way,  but  she  would  keep  further  away 
from  us.     She  would  go  to  counteract  the  current. 

Q.  How  far  would  she  pass  from  you  when  the  tide 
was  flooding  ?        A.I  should  say  about  a  mile. 

Q.  And  when  the  tide  was  ebbing  ? 

A.  She  would  come  a  little  closer.     [1^7] 

Q.  How  many  times  a  day  would  she  pass  over  that 
route  *? 

A.  I  don 't  know.  I  did  know  the  engineer  told  me 
the  time  she  would  approximately  pass  us  there.  I 
forget  now. 

Q.  What  did  the  "Transit"  carry? 

A.  Freight-cars. 

Q.  Where  did  she  carry  them? 

A.  She  was  a  freight  ferry  and  carried  them  on 
deck. 

Mr.  CAMPBELL.— I  offer  the  chart  in  evidence 
and  ask  that  it  be  marked  Claimant's  and  Cross-libel- 
ant's Exhibit  1. 

(The  chart  is  marked  '^ Claimant's  and  Cross-libel- 
ant's Exhibit  1.") 

Cross-examination. 

Mr.  HENGSTLER.— Now,  Captain,  you  said  that 
the  ' '  Fullerton ' '  had  shifted  her  position  between  the 
time  when  you  left  her  on  the  evening  of  the  13th  at 
5  o  'clock  and  the  following  morning  when  you  arrived 
on  board  at  about  8  o'clock?        A.  Yes,  sir. 

Q.  You  have  marked  here  on  this  chart,  have  you 
not,  the  position  of  the  "Fullerton"  as  far  as  you 
understand  it  ?        A.  As  far  as  I  understand  it. 
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Q.  That  is  approximate "?        A.  Yes,  sir. 

Q.  It  might  be  nearer  to  the  line  A-B,  might  it  not, 
or  it  might  be  farther  away  from  the  line  A-B  ? 

A.  It  might  be  further,  but  I  do  not  think  it  would 
be  closer  to  the  line. 

Q.  You  do  not  think  it  would  be  closer  ■? 

A.  No,  sir ;  at  the  time  of  the  collision  she  was  lying 
to  a  flood  tide  and  she  would  be  further  away  than 
she  would  be  with  an  ebb  tide.  She  would  be  lying  to 
her  anchorage  at  this  way. 

Q.  Are  you  sure  of  that! 

A.  Yes,  sir;  it  was  flood  tide.  The  weight  of  the 
' '  Transit ' '  on  her  chain  was  too  heavy  to  hold ;  [  128] 
she  naturally  dragged  with  the  tide  to  the  south  and 
east,  so  she  shifted  her  position  to  the  southward. 

Q.  Where  do  you  think  she  was  the  following 
morning'^  WiU  you  mark  about  the  point  on  the 
chart  ? 

A.  She  did  not  go  so  far  because  they  gave  her 
more  chain.  I 

Mr.  CAMPBELL.— Q.  Mark  it  with  the  letter  F. 

A.  Yes. 

Mr.  HENOSTLER.— Q'.  That  is  the  point,  is  it? 

A.  Yes,  sir,  approximately.  It  may  have  been  a 
little  further  to  the  southward.  It  may  have  been 
further  up  here  (pointing).  I  did  not  take  particu- 
lar notice. 

Mr.  CAMPBELL.— Q.  Give  it  to  us.  Captain,  as 
accurately  as  you  can. 

A.  That  would  be  about  the  position  as  near  as  I 
can  tell  (pointing). 
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Mr.  HENOSTLEE.— Q.  What  would  you  judge, 
Captain,  was  the  position  of  the  "Fullerton"  to  the 
line  A-B  in  the  evening  when  you  left,  in  miles  or 
fractions  of  a  mile? 

A.  She  would  not  be  in  exactly  the  same  position 
when  I  left  as  she  was  when  the  accident  happened, 
because  when  I  left  she  was  laying  to  an  ebb  tide  and 
when  the  accident  occurred  she  was  laying  to  a  flood 
tide.     She  was  laying  with  45  fathoms  of  chain  out. 

Q.  When  you  left  what  distance  would  you  say  in 
miles  she  was  from  the  line  A-B  '^ 

A.  About  a  quarter  of  a  mile. 

Q.  At  the  time  of  the  accident  you  would  say  she 
was  further  than  45  fathoms  t 

A.  That  would  be  270  feet  just  by  swinging.  The 
ship  was  20O ;  that  would  be  approximately.  The  bow 
would  take  about  45  fathoms,  270  feet  further  from 
the  line  when  the  accident  happened  than  she  was 
when  I  left  the  ship. 

Q.  That  300  is  making  an  allowance  for  length  of 
cable?     [129]         A.  Yes,  sir. 

Q.  The  stern  of  the  ship  would  be  500  feet  ? 

A.  That  would  be  doubtful.  If  she  was  laying  45 
fathoms  down  that  would  be  the  double  length. 

Mr.  FOULDS. — ^Q.  How  deep  was  the  water? 
You  take  into  consideration  the  depth  of  water  ? 

A.  It  would  be  only  about  three  or  four  fathoms. 

Mr.  HENGSTLER.— Q.  The  distance  from  the 
stem  of  the  "Fullerton"  at  the  time  when  you  left  her 
the  evening  before  to  her  stem  at  the  time  of  the  colli- 
sion you  estimate  to  be  about  1,000  feet  ? 


148      Mission  Transportatioyi  d-  Refining  Co. 

(Deposition  of  T.  A.  Grant.) 

A.  800,  because  we  do  not  know  how  much  wind 
there  was  at  the  time,  or  whether  the  chain  was  taut 
or  slack  hanging  in  the  sea. 

Q.  800  feet?        A.  Say  800. 

Q.  How  far  was  the  '^Fullerton"  from  the  slip 
from  the  Southern  Pacific  slip  on  the  evening  when 
you  left  the  "Fullerton"? 

A.  I  should  judge  about  three-quarters  of  a  mile ; 
between  half  and  three-quarters  of  a  mile.  It  is  kind 
of  hard  to  estimate  distance  two  years  afterward;  you 
forget  all  about  it. 

Q.  We  want  your  best  recollection  at  this  time, 
Captain.  Was  she  lying  closer  to  the  Southern  Pa- 
cific slip  than  to  the  Union  Iron  Works  or  farther 
away  ? 

A.  No,  sir,  she  was  closer  to  the  Union  Iron  Works. 

Q.  Closer  to  the  Union  Iron  Works  ? 

A.  Yes,  sir ;  that  is  the  outside  berth  of  the  Union 
Iron  Works. 

Q.  Whereabouts  on  this  map  is  the  Union  Iron 
Works? 

A.  The  Union  Iron  Works  is  here  (pointing). 

Q.  Mark  the  place  where  you  say  the  Union  Iron 
Works  is  with  a  capital  U. 

A.  Yes,  sir;  that  is  the  outside  berth  (marking). 

Q.  And  you  say  the  ''Fullerton"  at  that  time  was 
closer  to  the  [130]  Union  Iron  Works  than  she 
was  to  the  slip  ?        A.  Yes,  sir. 

Q.  Had  the  ' '  Fullerton ' '  changed  her  position  from 
the  day  when  she  was  anchored  there  to  the  day  of 
the  collision? 
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A.  I  do  not  know  if  she  shifted  any,  only  the  length 
of  the  chain  back  and  forth, — a  dS-fathom  change. 

Q.  You  could  not  tell  if  she  shifted  or  not  ? 

A.  No,  sir ;  she  had  not  shifted  for  the  last  month 
or  so  because  I  had  the  bearings.  When  it  was  blow- 
ing a  gale  of  wind  she  had  tw^o  chains  down  so  they 
don't  foul,  and  after  the  gale  we  take  in  the  anchors. 
In  a  gale  of  wdnd  she  has  more  chain  and  both  an- 
chors. 

Q.  Any  other  vessels  anchored  near  you  at  any 
time  ? 

A.  Yes,  sir;  one  of  the  associated  boats  used  to 
anchor  just  here  (pointing)  to  the  southward  and 
westward  of  us. 

Q.  One  of  the  Associated  Oil  boats  %       A.  Yes,  sir. 

Q.  What  one  was  that  ? 

A.  The  ' '  Chancellor, "  if  I  am  not  mistaken. 

Q.  To  the  southward  and  westward  of  you  ? 

A.  Yes,  sir. 

Q.  At  what  place  1    Will  you  mark  it  on  the  map  1 

A.  Approximately  in  there  somewhere  (marking) . 

Q.  At  the  point  "G"? 

A.  Then  there  is  other  ships  anchored  in  here 
(pointing). 

Mr.  CAMPBELL.— Q.  You  say  to  the  southward 
and  westward.  Is  the  point  marked  "  G  "  to  the  south 
or  north — which  ? 

A.  It  would  be  south  of  west  anyhow. 

Mr.  HENGSTLER.  —  Q.  More  westerly  than 
southerly  ? 

A.  Yes,  sir,  pretty  near   west,   I   guess.     I   know 
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there  were  vessels  anchored  at  times  closer  in  to  the 

forbidden  anchorage  than  we  were. 

Q.  Was  the  "Chancellor"  anchored  in  that  position 
on  December     [131]     13th,  1909? 

A.  I  could  not  say. 

iMr.  CAMPBELL.— You  mean  at  the  time  of  the 
collision  ? 

Mr.  HENaSTLER.— Yes. 

A.  I  do  not  know  if  she  was  there  that  night  or  not. 
I  do  not  think  she  was. 

Q.  But  you  do  not  know  ? 

A.  No,  sir,  not  for  certain. 

Q.  How  far  away  was  she  from  you  when  she  was 
there  ? 

A.  We  do  not  anchor  within  one-fourth  of  a  mile 
of  a  ship  if  we  can  possibly  help  it. 

Q.  That  is  a  general  rule? 

A.  Yes,  sir,  we  give  them  all  the  room  we  can. 

Q.  I  asked  you  how  far  away,  in  your  best  judg- 
ment, was  she  actually  from  the  "Fullerton"  when 
she  was  anchored  there  ? 

A.  I  say  ahout  one-fourth  of  a  mile. 

Q.  Do  you  say  that  as  a  fact  or  do  you  say  that  on 
the  principle  that  it  should  be  one-fourth  of  a  mile  ? 

A.  I  do  not  saj^  that  as  a  fact,  because  I  do  not 
know.  I  know  the  ship  was  anchored  there.  I  did 
not  take  no  notice  whether  it  was  one-fourth  or  one- 
half  of  a  mile. 

Q.  She  might  have  been  one-fourth  of  a  mile  ? 

A.  One-fourth  of  a  mile,  I  should  say.  As  a  rule, 
they  do  not  stop  long.     They  come  there  for  a  few 
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hours ;  maybe  all  night.     As  a  rule,  they  do  not  stop 

long. 

Q.  You  were  there  two  months  ? 

A.  We  were  not  in  commission. 

Q.  During  all  the  time  you  were  laid  up  did  you 
have  any  dealings  with  the  Harbor  Commissioners 
at  all  ?        A.  No,  sir. 

Q.  Were  you  notified  at  any  time  to  change  your 
position?        A.  No,  sir. 

Q.  Not  during  the  whole  time? 

A.  No,  sir,  not  during  the  whole  [132]  time  we 
were  there. 

Q.  When  was  this  forbidden  anchorage  which  is 
south  of  the  line  A-B  prescribed  by  the  Harbor 
Commissioners,  do  you  know,  Captain? 

A.  I  do  not  know.  About  6  months  ago  in  towing 
into  the  Union  Iron  Works  I  noticed  the  position  of 
the  ships  lying  in  there  had  been  altered,  so  I  asked 
the  captain  of  the  towboat  about  it  and  he  said  they 
had  a  forbidden  anchorage  there  after  making  this 
new  slip  at  the  Potrero.  I  knew  they  were  going  to 
make  a  forbidden  anchorage,  but  I  did  not  know  they 
had. 

A.  Are  you  certain,  Captain,  that  the  line  A-B 
was  the  southern-most  boundary  of  the  forbidden 
anchorage  at  the  time  when  this  collision  took  place? 

A.  Yes,  sir. 

Q.  And  it  is  correctly  showni  on  this  map,  is  it? 

A.  Yes,  sir. 

Q.  You  have  examined  it  and  you  are  sure  about 
that? 
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A.  Yes,  sir,  that  was  the  limit  of  the  forbidden 
anchorage  there  at  the  time. 

Q.  Now,  there  was  on  board  when  you  left  on  the 
evening  before,  you  say,  the  engineer  and  the  watch- 
man? 

A.  Yes,  sir,  and  the  engineer's  father,  but  he  had 
nothing  to  do  or  was  he  connected  with  the  ship. 

Q.  The  engineer's  father  is  not  a  member  of  the 
crew?        A.  No,  sir. 

Q.  He  was  just  visiting  his  son?        A.  Yes,  sir. 

Q.  Do  you  know  if  he  stayed  there  overnight  ? 

A.  Yes,  sir. 

Q.  Was  he  there  the  following  morning? 

A.  Yes,  sir,  he  was  there. 

Q.  What  is  the  engineer's  business  when  the  "Ful- 
lerton"  is  at  anchorage? 

A.  He  had  the  night  watch  as  watchman,  as  he  had 
[133]  to  run  the  electric  lights.  He  was  the  engi- 
neer. 

Q.  He  was  in  charge  of  the  lights? 

A.  Yes,  sir,  and  was  watchman.  He  was  watch- 
man and  engineer  on  the  night  watch. 

Q.  He  was  watchman  and  engineer  at  the  same 
time?        A.  Yes,  sir. 

Q.  AVOiat  was  his  name  ?        A.  Thomas  Hemming. 

Q.  Is  he  with  the  "Fullerton"  j^et?        A.  No,  sir. 

Q.  Do  you  know  where  he  is? 

A.  Mr.  Fullerton  told  me  yesterday  that  he  was 
up  in  the  country  somewhere.  I  do  not  know  ex- 
actly where. 

Q.  What  was  the  name  of  the  other  man  on  watch  ? 
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A.  Olie  Olson. 

Q.  What  was  his  position  on  the  "Fiillerton"? 

A.  He  was  a  sailor  acting  as  watchman. 

Q.  He  was  a  sailor  on  board  ?        A.  Yes,  sir. 

Q.  Was  he  a  member  of  the  crew  1        A.  Yes,  sir. 

Q.  What  do  you  mean  by  he  was  acting  as  watch- 
man? 

A.  He  was  day  watchman.  We  put  the  engineer 
on  the  night  watch  because  if  anything  happened  to 
his  lights  he  could  fix  them.  The  other  man  at  that 
time,  I  do  not  know  if  he  knew  how  to  run  the  lights. 

Q.  Had  you  instructed  Olson  to  act  as  day  watch- 
man?       A.  Yes,  sir. 

Q.  You  appointed  him  to  that  duty  ? 

A.  Yes,  sir ;  I  appointed  liim. 

Q.  Do  3^ou  know  if  he  went  ashore  in  the  night- 
time ? 

A.  No,  sir,  he  was  not  ashore  that  night;  he  was 
on  board. 

Q.  How  do  you  know  ? 

A.  Because  he  was  there  when  I  got  there  in  the 
morning  and  the  engineer  told  me  that  he  came  on 
deck  when  the  accident  occurred  and  helped  him  to 
get  lines  to  the  "Transit." 

Q.  You  only  know  that  from  what  you  were  told. 
You  do  not  [134]  know"  that  of  your  own  knowl- 
edge? 

A.  As  a  certainty  he  never  stopped  ashore  at  night. 

Q.  As  a  certainty,  3^ou  say?        A.  Yes,  sir. 

Q.  You  are  not  aboard  the  *'Fullerton"  in  the 
night-time  much,  are  you? 
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A.  No,  sir,  I  was  only  aboard  the  ship  when  it  was 
blowing.     In  fine  weather  I  usually  go  home. 

Q.  Did  3^ou  stop  there  all  night  when  it  was  blow- 
ing?       A.  Yes,  sir,  several  nights  in  succession. 

Q.  You  had  instructed  this  man  Olie  Olson  to  act 
as  watchman  during  the  day?'        A.  Yes,  sir. 

Q.  Is  the  engineer  required  to  be  there  during  the 
daytime  ? 

A.  No,  sir;  but  it  is  such  a  hard  position  to  get 
back  and  forth  from  tliat  they  generally  stop  there 
for  weeks,  just  long  enough  to  go  ashore  and  get 
something  to  eat. 

Q.  There  was  nothing  to  prevent  him  from  going 
ashore  '^        A.  No,  sir. 

Q.  He  had  no  duty  to  perform  during  the  daytime  ? 

A.  Just  to  sleep. 

Q.  And  Olson  slept  at  night  and  the  other  man 
during  the  day  ?        A.  Yes,  sir. 

Q.  What  kind  of  a  fog-bell  did  you  have  on  board  ? 

A.  The  ordinary  regulation  fog-horn. 

Q.  What  do  you  mean  by  that.  Captain? 

A.  They  have  a  bell  on  every  ship.  The  law  re- 
quires them  to  put  a  bell  aboard  the  ship.  They  put 
a  bell  aboard  the  ship.     We  had  a  fog-bell. 

Q.  You  do  not  know  what  kind  of  a  bell  the  law 
requires  %        A.  The  law  says  a  fog-bell,  or  fog-horn. 

Q.  Did  you  have  a  fog-horn  also  ? 

A.  When  you  are  laying  at  an  anchor  the  bell  is 
all  that  is  needed,  but  a  horn  when  you  are  under 
way.     [135] 

Q.  That  night  no  attempt   was   made  to  use  the 
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horn?        A.  No,  sir,  only  the  hell. 

Q.  Only  the  bell?        A.  Yes,  sir. 

Q.  You  were  not  there,  you  do  not  know  ? 

A.  I  know  the  orders  were  carried  out.  The  or- 
ders were  to  use  your  bell  and  to  keep  a  good  lookout. 

Q.  Do  you  give  those  orders  all  the  time  ? 

A.  I  making  a  standing  order. 

Q.  You  may  have  made  that  order  two  months  be- 
fore? 

A.  Every  night  when  I  go  I  say:  ''You  take  care 
of  the  orders,  going  over  the  side.  You  know  what 
to  do ;  you  keep  your  lights  lit  and  your  fog-horn  or 
bell  blowing."  They  had  not  been  bothered  with 
much  fog. 

Q.  Do  you  mean  you  said  that  every  night? 

A.  As  a.  rule,  I  would,  going  over  the  side.  They 
knew  the  standing  orders  were  to  keep  a  good  look- 
out and  the  bell  going  in  the  fog,  especially  the  riding 
lights.  "You  keep  a  good  lookout  in  case  they  go 
out." 

Q.  How  is  that  bell  worked  ? 

A.  By  hand  ringing. 

Q.  By  hitting  against  the  side  ?         A.  Yes,  sir. 

Mr.  CAMPBELL. — Do  you  move  the  bell  or  clap- 
per ?        A.  You  move  the  clapper. 

Mr.  HENGSTLER.— Q.  Whereabouts  on  board 
of  the  ship  is  that  bell  located  ? 

A.  On  the  forward  end. 

Q.  Is  it  stationary  ? 

A.  Stationary.  There  is  one  forward  and  one  aft, 
though  the  aft  one  is  not  used  as  a  fog-horn.     It  is 
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only  used  for  regulating  watches.  The  fog-bell  is 
forward  and  is  used  for  fog-hell — fire-hell,  or  what- 
ever hell  you  would  use  it  for. 

Q.  With  respect  to  the  forecastle,  Avhereahouts  is 
that? 

A.  The  forecastle  in  the  '^Fullerton"  is  aft.  She 
is  an  oil     [  136]     tanker,  and  not  like  the  usual  ship. 

Q.  How  far  forward  is  that  hell  located  ? 

A.  Between  the  foremast  and  the  knight-heads. 
Whether  it  is  on  the  foremast  or  not,  I  do  not  know. 
I  forget  now^  just  w^here  it  is. 

Q.  It  is  on  the  highest  part  of  the  vessel,  or  is  there 
any  deck  above  it? 

A.  There  is  no  deck  above  it.  It  is  on  the  highest 
part;  that  is,  if  it  was  on  the  aft  part  of  the  fore- 
castle-head that  would  be  the  upper  deck. 

Q.  Then  the  bell  itself  would  be  on  the  upper  deck  ? 

A.  Yes,  sir. 

Q.  But  you  are  not  sure  ? 

A.  No,  sir ;  some  ships  have  it  on  the  foremast.  I 
forget  just  where  it  is,  on  the  rail  or  foremast,  but 
I  think  the  rail  on  the  forecastle-head. 

Q.  Has  it  been  changed  in  its  location  since  ? 

A.  Not  that  I  know  of. 

Q.  Have  you  seen  it  recently  ?        A.  No,  sir. 

Q.  You  have  not  looked  at  it  f 

A.  I  only  seen  it  laying  in  the  dock  at  a  distance. 

Q.  Where  is  the  "Fullerton"  now? 

A.  Somewheres  between  here  and  Port  Harford, 
plying  between  Port  Harford  and  San  Francisco. 

Q.  You  are  not  master  of  her  any  more,  are  you  ? 
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A.  No,  sir. 

Q.  How  long  since  you  left  her,  is  it  % 

A.  I  left  her  December  18th,  1909. 

Q.  Are  you  master  of  a  vessel  now  % 

A.  Not  just  at  the  present  time. 

Q.  Have  you  been  since  you  left  the  *'Fullerton"? 

A.  I  have  been  in  charge  of  the  "Lansing,"  the 
' '  Pectan, ' '  and  the  ' '  Santa  Rita. ' '  I  left  the  ' '  Santa 
Eita"  three  days  ago  and  I  am  going  back  in  her  at 
the  end  of  the  month.     [137] 

Q.  Are  the  "Lansing"  and  the  "Pectan"  sailing 
vessels?        A.  Steamships. 

Q.  All  three  are  steamshipsi'?         A.  Yes,  sir. 

Q.  What  does  the  law  prescribe  with  respect  to 
the  electric  lights'? 

A.  Well,  we  are  not  supposed  to  have  electric  lights 
on  a  sailing  ship.  In  fact,  generally,  you  do  not 
have  no  electric  lights  on  a  sailing  ship ;  you  use  an 
oil-lamp,  but  she  is  an  oil-tanker  and  not  allowed  any 
naked  lights.  We  have  to  use  electric  lights,  which 
are  much  better  than  oil. 

■Q.  Yiou  say  the  electric  lights  were  in  perfect  con- 
dition according  to  the  regulation  of  law  ? 

A.  Yes,  sir. 

Q.  What  does  the  law  prescribe  about  riding  lights 
on  vessels  ? 

Mr.  CAMPBELL.— We  object  to  the  question. 
The  witness  is  here  to  testify  to  facts',  but  not  re- 
quired to  testify  to  the  law. 

Mr.  HENGISTLE.R.— If  he  volunteers  his  impres- 
sion of  the  law  I  would  like  to  know  what  it  is. 
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A.  There  are  two  riding  lights  on  a  ship,  one  on 
each  end  of  her.  She  is  over  200  feet  long.  The  for- 
ward light  has  to  be  higher  than  the  aft  light. 

Q.  Does  it  make  any  difference  how  high  they  are, 
as  long  as  the  forward  light — 

A.  We  generally  put  the  forward  one  about  15  or 
20  feet  above  the  miain  deck  and  the  other  light  be- 
low. We  just  have  a  difference  to  distinguish  one 
end  of  the  ship  to  the  other.  When  the  ship  is  lying 
at  anchor,  if  you  have  one  higher  than  the  other  you 
can  tell  which  Avay  she  is  heading.  The  stem  light 
is  the  lowest  light. 

Q.  Do  you  know  how  far  the  sound  of  your  bell 
on  your  vessel  [138]  carries,  Captain  ?  Have  you 
ever  made  any  experiments  with  it? 

A.  No,  sir;  we  are  not  supposed  to  know  how  far 
she  carries.  We  just  know  the  bell  is  there  and 
ring  it. 

Q.  Whatever  bell  you  have  on  you  ring  ? 
A.  The  bell  we  have  there  for  that  purpose  is  rung. 
We  do  not  know  how  far  the  sound  carries  in  the 
fog.  You  cannot  rely  on  that.  One  time  you  hear 
it  a  long  way,  and  sometime  very  short.  Take  all 
your  whistles  on  the  coast — I  have  been  off  and  heard 
the  whistle  of  Point  Reyes  21  miles,  and  at  other 
times  you  cannot  hear  it  two  miles.  It  is  just  accord- 
ing to  the  density  of  the  fog  and  atmosphere. 

Q.  How  long  have  you  been  the  master  of  the  ' '  Ful- 
lerton"?        A.  Since  April. 

Q.  That  same  year  *?        A.  Yes,  sir. 
Q.  How  many  voyages  had  you  made  ? 
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A.  Two  voyages  to  Honolulu  and  quite  a  number 
on  the  coast  up  to  Portland.  I  forget  how  many. 
We  considered  a  voyage  from  loading  to  loading. 
Our  run  between  here  and  Port  Harford  is  only  200 
miles.     We  made  a  voj^age  in  four  days. 

Q.  You  made  two  voyages  in  here  to  Honolulu  ? 

A.  Two  to  Honolulu  and  one  to  San  Pedro  and 
Portland.  A  number  of  them  between  San  Fran- 
cisco, Oleum  and  Port  Harford.  I  do  not  know  just 
how  many.     I  made  quite  a  number. 

Q.  Before  the  day  of  the  collision  you  did  not  pay 
any  particular  attention  to  the  "Transit,"  did  you, 
Captain  ? 

A.  Well,  the  engineer  remarked  to  me  that  she 
used  to  come  too  close,  and  I  have  had  to  haul  my 
boat  up  lying  astern  to  get  clear  of  her.  On  certain 
stages  of  the  tide  she  came  too  close  to  the  ship. 
With  the  ebb  tide  certainly  she  could  not  drive  on 
there  against  the  tide.  The  captain  knows  what 
[139]  his  ship  can  do.  When  he  uses  his  own  judg- 
ment he  could  come  right  up  so  that  he  could  touch 
the  ship,  practically;  as  long  as  the  current  carries 
it  away  from  the  ship  it  would  be  no  danger. 

Q.  If  he  knew  his  vessel  he  could  come  within  two 
feet? 

A.  Two  feet  would  be  quite  close  if  the  ship's  steer- 
ing was  bad. 

Q.  You  noticed,  also,  she  used  to  come  too  close  ? 

A.  Yes,  sir. 

Q.  Was  that  the  regular  thing,  that  she  was  pass- 
ing you  at  a  very  short  distance  ? 
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A.  As  I  say,  at  certain  stages  of  the  tide  vou  could 
come  close  and  at  flood  tide  keep  away. 

Q.  Is  it  not  a  faot  that  the  flood  tide  would  make 
you  go  away  ? 

A.  Yes,  sir;  naturally,  the  captain  would  give  you 
a  wider  berth  when  the  current  would  set  you  towards 
a  danger  than  he  would  when  it  was  setting  you  off  a 
danger. 

Mr.  FOULDS. — Q.  When  the  tide  was  ebbing  she 
would  come  closer  sometimes? 

A.  Closer  on  an  ebb  than  a  flood.  The  ship  would 
be  farther  away  from  the  fairway  and  naturally 
keep  away  to  counteract  the  tide.  In  making  a  land- 
ing you  have  noticed  how  the  ferry-boats  run  to  Goat 
Island  at  flood  tide  and  keep  up  the  other  way  to 
counteract  the  current. 

Q.  How  long  was  the  engineer's  night  watch  when 
the  ship  was  at  anchor  as  she  was  that  night  of  the 
collision  ? 

A.  I  could  not  tell  you.  They  had  to  arrange  be- 
t\^^en  the  two  of  them;  one  would  relieve  the  other. 
Still,  the  engineer  was  on  generally  on  the  heaviest 
part  of  the  night.  The  other  watchman  may  come 
on  at  8,  or  he  may  come  on  at  4  or  5  in  the  morning. 
They  had  it  divided  between  them.     [140] 

Q.  AVas  it  foggy  when  you  left  the  boat? 

A.  No,  sir,  it  was  clear. 

Q.  Any  indications  of  fog  that  evening  ? 

A.  No  indication  of  fog. 

Q.  You  say  it  was  the  engineer's  duty  to  attend 
to  the  electric  lights? 
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A.  It  was  his  duty  to  start  the  engines; ;  they  would 
practically  run  themselves. 

Q.  Was  the  engine  run  entirely  by  gasoline^ 

A.  Our  engines  are  different  from  any  others; 
They  are  only  two  other  engines  on  the  coast  like  that. 

Q.  Have  you  ever  known  them  to  stop  and  require 
attention  to  start  them  again? 

A.  Not  that  I  know  of ;  we  never  had  any  trouble 
with  our  lights. 

Q.  If  anything  had  happened  with  the  engine  had 
you  any  storage  battery  to  light  the  lights  until  the 
engine  was  repaired  %        A.  We  had  two  djTQamos. 

Q.  You  only  had  one  engine,  and  if  anything  hap- 
pened to  the  engine  the  lights  would  go  out  ? 

A.  If  anything  happened  to  the  engine — 

Q.  The  lights  would  go  out  until  it  was  repaired  % 

A.  They  w^ould  not  go  out  because  we  had  oil  lights 
in  case  of  an  accident,  but  we  never  used  them  unless 
it  was  absolutely  necessary. 

Q.  If  the  engine  had  run  irregularly  the  engineer 
undoubtedly  would  have  run  down  to  the  engine  and 
let  the  fog-bell  go  for  a  while  % 

A.  That  would  have  been  his  duty.  The  engine 
and  the  fog-bell  is  right  together.  It  is  not  like  you 
to  go  away.  The  bell  is  right  there.  It  has  a  cord 
and  he  could  stand  at  his  engine-room  door  if  he 
wanted  to  and  ring  the  bell.  He  had  a  cord  leading 
down  there  in  case  he  was  not  [141]  on  the  fore- 
castle-head to  ring  it. 

Mr.  HENGSTLEE.— Q.  He  could  pull  the  cord 
from  the  engine-room?        A.  Yes,  sir. 
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Mr.  FOULDS.— Q.  Is  the  engine  far  from  the 
door  f        A.  Just  a  little  ways. 

Mr.  HENGiSTLER.— Q.  You  are  sure  the  engi- 
neer would  not  have  to  step  out  of  the  door  to  work 
thebein 

A.  Certainly  he  would  be  on  the  deck  to  work  the 
bell. 

Q.  Could  he  do  it  in  the  engine-room  ? 

A.  No,  sir. 

Mr.  FOULDS. — Q.  There  is  a  small  ladder  up  to 
the  deck? 

A.  The  engine  on  the  "Fullerton"  is  on  her  main 
deck  under  the  forecastle-head. 

Mr.  HENOSTLER.— Q.  It  is  a  fact,  is  it  not,  Cap- 
tain, that  he  could  not  work  the  engine  and  bell  at 
the  same  time? 

Mr.  FOULDS.— Q.  (Intg.)  If  anything  had  gone 
wrong  ? 

A.  I  presume  if  he  had  to  work  the  engine  he  would 
call  the  other  watchman. 

Mr.  HENGSTLER.— Q.  You  presume? 

A.  Certainly,  if  he  had  to  leave  the  deck  he  would 
call  the  other  man. 

Mr.  FOULDS.— Q.  He  could  not  do  both  at  the 
same  time. 

A.  No,  sir.  A  watchman  would  not  go  off  the  deck 
unless  he  had  a  man  to  relieve  him  in  a  position  like 
that,  because  that  would  be  out  of  all  rules  of  navi- 
gation. A  man  is  never  supposed  to  leave  his  posi- 
tion unless  he  is  relieved.  You  see,  on  a  ship  like 
that  lying  in  the  bay  we  only  keep  the  engineer  there 
for  the  lights. 
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Q.  You  recognize,  of  course,  there  was  a  possibility 
of  the  lights  going  out,  and  that  is  the  reason  you  had 
him  there  ? 

A.  He  was  there  to  look  out  for  his  engine  and  to 
keep  it  in  repair.  As  a  rule,  on  a  sailing  vessel  like 
that  they  only  [142]  have  one  watchman,  one 
there  day  and  night,  and  he  is  supposed  to  sleep  in 
the  daytime.  We  had  two  watchmen.  I  do  not 
know  how  the  watches  were  regulated.  As  I  came 
around  the  engineer  was  there  on  watch  that  night. 

Redirect  Examination. 

Mr.  CAMPBELL.— Q.  How  large  a  vessel  is  the 
"Pectan"? 

A.  The  "Pectan"  is  five  thousand  and  some  nine 
hundred  odd  tons. 

Q.  What  size  is  the  '^ Santa  Rita'"? 

A.  She  is  3682. 

•Q.  And  the  "Lansing"? 

A.  Approximately  3,600.  3,500,  I  should  say. 
The  "Pectan"  is  the  second  largest  oil-tanker  in 
the  world. 

Q.  When  you  were  lying  at  anchor  with  an  ebb 
tide  would  the  stern  of  the  "Fullerton"  reach  into 
the  forbidden  anchorage?        A.  No,  sir. 

Q.  You  are  going  east  with  the  body  of  your 
brother  now  ?         A.  Yes,  sir. 

Mr.  FOULDS. — Q.  Wlien  do  you  expect  to  be 
back,  Captain?        A.  In  about  a  month. 

Q.  Do  you  know  the  size  of  the  bell  on  the  "Ful- 
lerton"? How  wide  would  you  say  was  the  mouth 
of  the  bell? 
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A.  I  do  not  know.     I  forget  the  size.     I  could  not 
say.     [143] 

United  States  of  America, 

State  and  Northern  District  of  California, 

City  and  County  of  San  Francisco, — ss. 

I,  Francis  Krull,  a  United  States  Commissioner 
for  the  Northern  District  of  California,  do  hereby 
certify  that  the  reason  stated  for  taking  the  fore- 
going deposition  is  that  the  testimony  of  the  wit- 
ness T.  A.  Grant  is  material  and  necessary  in  the 
cause  in  the  caption  of  the  said  deposition  named, 
and  that  he  is  bound  on  a  voyage  to  sea  and  will 
be  more  than  one  hundred  miles  from  the  place  of 
trial  at  the  time  of  trial. 

I  further  certify  that  on  Tuesday,   January  7th, 
1913, 1  was  attended  by  Ira  A.  Campbell,  Esq.,  proc- 
tor for  the  claimant  and    cross-libelant,  and  L.  C. 
Hengstler,  Esq.,  and  E.  J.  Foulds,  Esq.,  proctors  for 
the  libelant  and  cross-respondent,  and  by  the  wit- 
ness, and  that  the  witness  was  by  me  first  duly  cau- 
tioned and  sworn  to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth  in  said  cause;  that 
said  deposition  was,  pursuant  to  the  stipulation  of 
the  proctors  for  the  respective  parties  hereto,  taken 
in  shorthand  by  Herbert  Bennett,  and  afterwards 
reduced  to  typewriting;  that  the  reading  over  and 
signing  of  said  deposition  of  the  witness  was  b}^  the 
aforesaid  stipulation  expressly  waived. 

Introduced  in  connection  therewith  and  referred 
to  and  specified  therein  is  "Claimant's  Cross-libel- 
ant's Exhibit  1." 
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I  further  certify  that  I  have  retained  the  said 
deposition  in  my  possession  for  the  purpose  of  deliv- 
ering the  same  with  my  own  hand  to  the  United 
States  District  Court  for  the  Northern  District  of 
California,  the  Court  for  which  [144]  the  same 
was  taken. 

And  I  further  certify  that  I  am  not  of  counsel  nor 
attorney  for  any  of  the  parties  in  the  said  deposition 
and  caption  named,  nor  in  any  way  interested  in  the 
event  of  the  cause  named  in  the  said  caption. 

IN  WITNESS  WHEREOF,  I  have  hereunto  sub- 
scribed my  hand  at  my  office  in  the  City  and  County 
of  San  Francisco,  State  of  California,  this  17th  day 
of  January,  1913. 

[Seal]  FRANCIS  KRULL, 

U.  S.  Commissioner,  Northern  District  of  California, 
at  San  Francisco. 

[Endorsed] :  Filed  Jan.  16,  1913.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [145] 


In  the  District  Court  of  the  United  States,  for  the 
Northern  District  of  California,  First  Division. 

IN  ADMIRALTY— No.  15,070. 

SOUTHERN  PACIFIC  CO., 

Libelant, 

vs. 

The  Barkentine  "FULLERTON,"  etc.. 

Defendant. 
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Memorandum  Decision. 

DIETRICH,  District  Judge. 

While  there  are  some  features  of  the  testimony 
which  if  detached  tend  to  show  a  want  of  care  in  the 
navigation  of  the  "Transit"  immediately  prior  to 
the  collision,  considering  the  entire  record  I  am  in- 
clined to  the  view  that  such  a  conclusion  is  not  war- 
ranted.    Upon  the  other  hand,  although  the  greater 
number  of   witnesses   gave   negative   testimony   in 
support  of  the  libelant's  contention  that  the  ''Fuller- 
ton's"  bell  was  not  properl}^  sounded,  it  is  not  suffi- 
cient to  overcome  the  positive  statements  of  the 
three  men  who  were  upon  the  "Fullerton,"  to  the 
effect  that  the  bell  was  being  rung  in  the  manner 
required  by  the  rules.     It  should  be  held,  I   think, 
that  the  collision  was  due  to  an  inevitable  accident, 
and  that  therefore  it  falls  within  the  rule  of  "The 
Morning  Light"  (2  Wall.  550,  56).     If  not  an  inevi- 
table accident,  it  is  a  case  of  inscrutable  fault,  and 
[146]     falls  within  the  rule  of  "The  Worthington 
and  Davis"  (19  Fed.  836);  in  either  alternative  the 
result  is  the  same.     Both  the  libel  and  the  cross-libel 
will  therefore  be  dismissed. 

[Endorsed] :  Jan.  24,  1913.     W.  B.  Maling,  Clerk. 
Bv  Francis  Krull,  D.  C.     [147] 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  First  Division. 

IN  ADMIRALTY— No.  15,070. 

MISSION  TRANSPORTATION  AND  REFINING 
COMPANY,  a  Corporation, 

Cross-libelant, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 
Cross-respondent  and  Libelant, 

Decree  Dismissing  Cross-Libelant's  Libel. 

This  cause  having  come  on  regularly  for  trial  the 
17th  day  of  January,  1913,  before  the  Honorable  F. 
S.  Dietrich,  Judge,  and  having  been  regularly  con- 
tinued from  said  day  to  the  20th  day  of  January, 
1913,  and,  after  argument  of  counsel,  having  been 
submitted,  and  the  Court  on  the  24th  day  of  Janu- 
ary, 1918,  having  filed  herein  its  memorandum  deci- 
sion, directing  the  dismissal  of  the  cross-libel  herein; 

Now,  therefore,  the  Court,  being  fully  advised  in 
the  premises,  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  cross-libelant  herein  take  nothing, 
and  that  its  cross-libel  be  dismissed  without  costs. 

Dated  February  1,  1913. 

FRANK  S.  DIETRICH, 

Judge. 

[Endorsed] :  Filed  Feb.  1,  1913.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [148} 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  First  Division. 

IN  ADMIRALTY— No.  15,070. 

SOUTHERN  PACIFIC  COMPANY, 

Libelant, 

vs. 

The  Barkentine  "PULLERTON,"  etc., 

Respondent, 

MISSION  TRANSPORTATION  AND  REFINING 
COMPANY,  a  Corporation, 

Claimant. 

Decree  Dismissing  Libelant's  Libel. 

This  cause  having  come  on  regularly  for  trial  on 
the  17th  day  of  January,  1913,  before  the  Honorable 
F.  S.  Dietrich,  Judge,  and  having  been  regularly 
continued  from  said  day  to  the  20th  day  of  January, 
1913,  and,  after  argument  of  counsel,  having  been 
submitted,  and  the  Court,  on  the  24th  day  of  Janu- 
ary, 1913,  having  filed  herein  its  memorandum  deci- 
sion, directing  the  dismissal  of  the  libel  herein; 

Now,  therefore,  the  Court,  being  fully  advised  in 
the  premises  it  is  hereby  ordered,  adjudged  and  de- 
creed that  the  libelant  herein  take  nothing,  and  that 
its  libel  be  dismissed  without  costs. 

Dated  February  5th,  1913. 

FRANK  S.  DIETRICH. 

[Endorsed]:  Filed  Feb.  5,  1913.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [149] 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California^  First  Division. 

m  ADMIRALTY— No.  15,070. 

MISSION  TRANSPORTATION  AND  REFINING 
COMPANY,  a  Corporation, 

Cross-libelant, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

Cross-respondent. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

Libelant, 

vs. 

The  Barkentine  "FULLERTON,"  etc.. 

Respondent. 

MISSION  TRANSPORTATION  AND  REFININO 
COMPANY,  a  Corporation, 

Claimant. 

Notice  of  Mission  Transportation  &  Refining  Co.  of 
Appeal  from  Decree  Dismissing  Cross-libel. 

To  the  Clerk  of  the  Above-entitled  Court,  and  to  the 
Libelant  and  Cross-respondent  herein,  and  to 
Messrs.  Andros  &  Hengstler  and  J.  E.  Foulds, 
Its  Proctors. 
Yon  and  each  of  you  will  hereby  please  take  notice 
that  the  Mission  Transportation  and  Refining-  Com- 
pany, a     [150]     corporation,  claimant  and  cross-li- 
belant,  herein,  hereby  appeals  from  the  final  decree 
made  and  entered  herein  on  the  first  day  of  Febru- 
ary, 1913,  dismissing  the  cross-libel  on  file  herein,  to 
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the  next  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  to  be  holden  in  and  for  said  Cir- 
cuit at  the  City  and  County  of  San  Francisco. 
Dated  February  3,  1913. 
IRA  A.  CAMPBELL, 
MoCUTCHEN,  OLNEY  &  WILLARD, 
Proctors  for  Respondent  and  Cross-libelant. 

Service  of  the  within  Notice  of  Appeal  and  receipt 
of  a  copy  is  hereby  admitted  this  10th  day  of  Febru- 
ary, 1913. 

ANDROS  &  HENOSTLER, 
Proctors  for  X-Respondent. 

[Endorsed] :  Filed  Feb.  10,  1913.  W.  B.  Maling, 
Clerk.     By  Lyle  S.  Morris,  Deputy  Clerk.     [151] 


In  the  United  States  District  Court  for  the  Northern 
District  of  California,  First  Division. 

IN  ADMIRALTY. 

MISSION  TRANSPORTATION  AND  REFINING 

COMPANY,  a  Corporation, 

Cross-libelant; 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

Cross-respondent. 
Assignment  of  Errors  of  Mission  Transportation 
and  Refining  Co. 
The  cross-libelant.  Mission  Transportation  and 
Refining  Company,  a  corporation,  hereby  assigns  er- 
rors in  the  proceedings  of  the  District  Court,  as  fol- 
lows : 
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1.  That  the  District  Court  erred  in  holding  that 
cross-libelant  was  not  entitled  to  recover  from  cross- 
respondent  the  damages  received  by  its  barkentine 
' '  Fullerton, "  as  alleged  and  prayed  for  in  its  cross- 
libel. 

2.  That  the  District  Court  erred  in  entering  its 
decree,  ordering,  adjudging  and  decreeing  that 
cross-libelant  take  nothing,  and  in  dismissing  its 
cross-libel.     [152] 

3.  That  the  District  Court  erred  in  holding  that 
the  collision  between  cross-libelant 's  barkentine 
''Fullerton"  and  cross-respondent's  steamer  "Tran- 
sit" was  due  to  an  inevitable  accident. 

4.  That  the  District  Court  erred  in  holding  that 
the  collision  between  cross-libelant 's  barkentine 
"Fullerton"  and  cross-respondent's  steamer  "Tran- 
sit" was  due  to  an  inscrutable  fault. 

5.  That  the  District  Court  erred  in  not  holding 
that  cross-respondent  had  not  overcome  the  pre- 
sumption of  fault  resting  upon  its  steamer  "Tran- 
sit," as  the  moving  vessel,  for  the  damages  inflicted 
upon  cross-libelant 's  barkentine  "Fullerton,"  the 
anchored  vessel. 

6.  That  the  District  Court  erred  in  not  holding 
that  cross-respondent's  steamer  "Transit"  was  in 
fault,  as  a  moving  vessel,  for  colliding  with  cross-li- 
belant's  barkentine  "Fullerton,"  as  an  anchored 
vessel. 

7.  That  the  District  Court  erred  in  not  holding 
that  cross-respondent's  steamer  "Transit"  was  in 
fault  in  proceeding  at  an  excessive  rate  of  speed  in 
the  fog. 
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8.  Tliat  the  District  Court  erred  in  not  holding 
that  cross-respondent's  steamer  "Transit"  was  in 
fault  for  not  obeying  the  second  paragraph  of  Rule 
16  of  the  Inland  Eules  of  Navigation,  in  that  said 
steamer  did  not  stop  its  engine  when  first  hearing, 
forward  of  her  beam,  the  fog  signal  of  cross-libel- 
ant's  [153]  barkentine  "Fullerton,"  and  in  not 
then  navigating  with  caution  until  the  danger  of  col- 
lision was  over. 

9.  The  District  Court  erred  in  not  holding  that 
cross-respondent's  steamer  "Transit"  was  in  fault 
for  not  stopping  and  backing  when  said  steamer  first 
came  into  view  of  cross-libelant's  barkentine  "Ful- 
lerton." 

10.  That  the  District  Court  erred  in  not  holding 
cross-respondent's  steamer  "Transit"  in  fault  for 
proceeding  at  full  speed  after  said  steamer  came 
into  view  of  cross-libelant's  barkentine  "FuUerton." 

11.  That  the  District  Court  erred  in  not  holding 
that  cross-respondent's  steamer  "Transit"  was  un- 
skillfully  and  negligently  and  carelessly  navigated, 
in  that  she  proceeded  through  a  dense  fog  without 
having  a  navigating  officer  outside  of  the  pilot-house 
on  the  upper  deck  or  bridge  of  said  steamer. 

12.  That  the  District  Court  erred  in  not  holding 
that  cross-respondent's  steamer  "Transit"  was  un- 
skillfully  and  carelessly  and  negligently  navigated, 
in  that  her  master  instead  of  performing  the  duties, 
and  maintaining  the  watch,  properly  required  of 
the  master  of  a  steamer  navigating  in  a  fog,  was 
acting  as  quartermaster  and  had  his  attention  fixed 
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upon  the  compass  in  tlie  pilot-house. 
Dated:  San  Francisco,  March  8,  1913. 
IRA  A.  CAMPBELL, 
McCUTCHEX,  OLNEY  &  WILLARD, 

Proctors  for  Cross-libelant.     [154] 
[Endorsed] :  Filed  Mar.  10,  1913.     W.  B.  Maling, 
Clerk.     By  Lyle  S.  Morris,  Deputy  Clerk.     [155] 


In  the  United  States  District  Court  for  the  Northern 

District  of  California,  First  Division. 

IN  ADMIRALTY— No.  15,070. 

MISSION  TRANSPORTATION  AND  REFINING 
COMPANY,  a  Corporation, 

Cross-libelant, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

Cross-respondent. 

Undertaking  on  Appeal  [of  Mission  Transportation 
and  Refining  Co.]. 

WHEREAS,  the  cross-libelant  in  the  above-en- 
titled action  has  appealed  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  from 
a  final  decree  rendered  and  entered  against  it  on 
the  first  day  of  February,  1913,  in  said  action,  dis- 
missing the  cross-libel  of  Mission  Transportation 
and  Refining  Company,  a  Corporation, — 

NOW,  THEREFORE,  in  consideration  of  the 
premises  and  of  such  appeal,  the  National  Surety 
Company,  a  corporation,  duly  incorporated  under 
the  laws  of  the  State  of  New  York,  for  the  purpose 
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of  making,  guaranteeing  and  becoming  surety  on 
bonds  and  undertakings,  and  having  complied  with 
all  the  requirements  of  the  laws  of  the  State  of  Cali- 
fornia, respecting  such  corporations,  does  hereby 
undertake  and  promise  on  the  part  of  the  appellant 
that  the  said  appellant  Avill  pay  all  costs  which  may 
be  awarded  against  it  on  this  appeal  [156]  or  on 
a  dismissal  thereof  not  exceeding  the  sum  of  Two 
Hundred  and  Fifty  (250)  Dollars,  to  which  amount 
it  acknowledges  itself  bound. 

IN  WITNESS  WHEREOF,  the  said  National 
Surety  Company,  a  corporation,  has  caused  this  ob- 
ligation to  be  signed  by  its  duly  authorized  attorney 
in  fact,  and  its  corporate  seal  to  be  hereunto  affixed 
in  the  City  and  County  of  San  Francisco,  Northern 
District  of  California,  this  20th  daj  of  February, 
1913. 

NATIONAL  SURETY  COMPANY, 

By  FRANK  L.  GILBERT,     [Seal] 
Attorney  in  Fact.  , 
We  hereby  accept  the  above  bond. 

LOUIS  T.  HENOSTLER, 
Proctor  for  Cross-respondent. 
The  above  bond  is  hereby  approved. 

WM.  C.  VAN  FLEET, 
Judge. 

[Endorsed] :  Filed  Feb.  20,  1913.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy   Clerk.     [157] 
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In  the  United  States  District  Court  for  the  Northern 
District  of  California,  First  Division. 

IN  ADMIRALTY— No.  15,070. 

SOUTHERN  PACIFIC  COMPANY, 

Libelant, 

vs. 
Barkentine  "FULLERTON," 

Respondent. 

MISSION  TRANSPORTATION  AND  REFINING 
COMPANY,  a  Corporation, 

Claimant  and  Cross-libelant. 

Stipulation  (and  Order  Re  Exhibits). 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto  that  all  the  exhibits  introduced  in 
the  above-entitled  cause,  and  in  the  depositions 
taken  before  the  Commissioner,  be  sent  up  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  as  original  exhibits  Avith  the  apostles  on  ap- 
peal. 
Dated  March  12,  1913. 

E.  J.  FOULDS, 

LOUIS  T.  HENGSTLER, 

Proctors  for  Libelant. 
IRA  A.  CAMPBELL, 
McCUTCHEN,  OLNEY  &  WILLARD, 
Proctors  for  Claimant  and  Cross-libelant. 

It  is  so  ordered. 

WM.  C.  VAN  FLEET, 
Judge. 
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[Endorsed] :  Filed  Apr.   1,  1913.     W.  B.   Maling, 
Clerk.     By  C.  W.  'Calbreath,  Deputy  Clerk.     [158} 


Certificate  of  Clerk  U.  S.  District  Court  to  Apostles. 

I,  W.  B.  Maling,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Califor- 
nia, hereby  certify  the  foregoing  and  hereunto  an- 
nexed one  himdred  and  fifty-eight  pages,  numbered 
from  1  to  158,  inclusive,  with  the  accompanying  ex- 
hibits, 8  in  number  (transmitted  under  separate 
cover  as  per  stipulation  of  parties  and  order  of  said 
Court,  copy  of  which  is  contained  herein) ,  contain  a 
full,  true  and  correct  Transcript  of  the  Records,  as 
the  same  now  appear  on  file  and  of  record  in  the  said 
District  Court,  in  the  cause  entitled  Southern  Pa- 
cific Company,  a  corporation,  vs.  Barkentine  ''Ful- 
lerton,"  her  tackle,  apparel  and  furniture,  etc.,  and 
numbered  15,070,  and  which  said  Transcript  of  Ap- 
peal is  made  up  pursuant  to,  and  in  accordance  with 
"Praecipe"  (copy  of  which  is  embodied  in  said 
Transcript),  and  the  instructions  of  Messrs.  Ira  A. 
Campbell,  McCutchen,  Olney  and  Willard,  proctors 
for  appellants  herein. 

I  further  certify  that  the  costs  of  preparing  and 
certifying  to  the  foregoing  Transcript  of  Appeal  is 
the  sum  of  Eighty-eight  Dollars  and  Sixty  cents 
($88.60),  and  that  the  same  has  been  paid  to  me  by 
proctors  for  appellants  herein. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
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and  the  seal  of  said  District  Court  this   1st  day  of 
April,  A.  D.  1913. 

[Seal]  W.  B.  MALINO, 

Clerk. 
By  Lyle  S.  Morris, 
Deputy  Clerk.     [159] 


[Endorsed]:  No.  2262.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Mission 
Transportation  and  Refining  Company,  a  Corpora- 
tion, Claimant  of  the  Barkentine  "Fullerton,"  etc.. 
Appellant,  vs.  Southern  Pacific  Company,  a  Corpo- 
ration, Appellee.  Apostles.  Upon  Appeal  from  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  First  Division. 
Filed  April  1,  1913. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California. 

No.  15,070. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

Libelant, 

vs. 

Barkentine  "FULLERTON,"  Her  Tackle,  Apparel 
and  Furniture, 

Respondent. 
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Order  Extending  Time  [to  March  15,  1913,  in  Which 
to  File  Apostles  on  Appeal]. 
Good  cause  appearing  therefor,  it  is  hereby  or- 
dered that  the  Clerk  of  the  above-entitled  Court 
have  to  and  including  the  15th  day  of  March,  1913, 
in  which  to  prepare  the  Apostles  on  Appeal  herein. 

WM.  C.  VAN  FLEET, 
Judge. 
Dated  San  Francisco,  Cal.,  March  12th,  1913. 

[Endorsed]:  No.  15,070.  U.  S.  District  Court, 
Northern  District  of  California.  Southern  Pac.  Co. 
vs.  Mission  Transportation  Co.  Filed  Mar.  12,  1913. 
W.  B.  Maling,  Clerk.  By  C.  W.  Calbreath,  Deputy 
Clerk. 

No.  2262.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Order  Under  Rule  16  En- 
larging Time  to  Mar.  15,  1913,  to  File  Record  There- 
of and  to  Docket  Case.  Filed  Mar.  12,  1913.  F.  D. 
Monckton,  Clerk. 

In  the  Circuit  Court  of  Appeals  of  the  United  States 
for  the  Ninth  Circuit. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 
Appellee  and  Cross-appellant, 

vs. 

Barkentine  "FULLERTON,"  Her  Tackle,  Apparel 
and  Furniture, 

Appellant  and  Cross-appellee. 

Order  Extending  Time  [to  April  1,  1913]  to  File 
Transcript  of  Appeal. 
Upon  request  of  proctors  for  the  respective   par- 
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ties  herein,  that  further  time  is  desired  in  which  to 
perfect  the  Transcript  of  Appeal  taken  in  the  above- 
entitled  cause, — 

It  is  hereby  ordered  that  said  parties  have  further 
time,  to  wit,  to  and  including  April  1st,  1913,  in 
which  to  file  in  the  Circuit  Court  of  Appeals  of  the 
United  States  for  the  Ninth  Circuit  the  said  Tran- 
script of  Appeal. 

Dated  March  15th,  1913. 

WM.  C.  VAN  FLEET, 

Judge. 

[Endorsed]:  No.  2i262.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Order  Un- 
der Rule  16  Enlarging  Time  to  Apr.  1,  1913,  to  File 
Record  Thereof  and  to  Docket  Case.  Filed  Mar.  17, 
1913.     F.  D.  Monckton,  Clerk. 

No.  2262.  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  Two  Orders  Under 
Rule  16  Enlarging  Time  to  and  Including  Apr.  1, 
1913,  to  File  Record  Thereof  and  to  Docket  Case. 
Refiled  Apr.  1,  1913.     F.  D.  Monckton,  Clerk. 


In  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

No.  2262. 

MISSION  TRANSPORTATION  AND  REFINING 
COMPANY,  a  Corporation, 

Appellant, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

AppeUee. 
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Notice  of  Mission  Transportation  and  Refining  Co. 
of  Filing  of  Apostles  on  Appeal. 

To  the  Southern  Pacific  Company,  Appellee  Herein, 
and  to  J.  E.  Foulds,  Esq.,  and  L.  T.  Hengstler, 
Esq.,  Proctors  for  Appellee: 
Ton,  and  each  of  you,  will  please  hereby  take  no- 
tice that  the  apostles  on  appeal  in  the  above-entitled 
cause  were  on  the  1st  day  of  April,  1913,  filed  with 
the  clerk  of  the  above-entitled  court. 
TEA  A.  CAMPBELL, 
McCUTCHEN,  OLNEY  &  WILLARD, 

Proctors  for  Appellant. 
Dated  April ,  1913. 

[Endorsed]:  No.  2262.  U.  B.  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit.  Mission  Transpor- 
tation and  Refining  Company,  a  Corporation,  Appel- 
lant, vs.  Southern  Pacific  Company,  a  Corporation, 
Appellee.  Notice  of  Filing  of  Apostles  on  Appeal. 
Filed  Apr.  8,  1913.     F.  D.  Monckton,  Clerk. 

Receipt  of  a  copy  of  the  with  notice  of  filing  of 
apostles  on  appeal  is  hereby  admitted  this  8th  day 
of  April,  1913. 

J.  E.  FOULDS, 

LOUIS  T.  HENOSTLER, 

Proctors  for  Appellees. 
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Certificate  as  to  Exhibits. 
I,  W.  B.  Maling,  Clerk  of  the  District  Court  of  the 
United     States,    Northern    District    of    California, 
hereby   certify   that   the   hereunto   attached   docu- 
ments, eight  (8)  in  number,  known  as  and  marked: 
Libelant's  Exhibit  1  (pencil  diagram) ; 
Claimant's  Exhibit    1  (Chart — San    Francisco 

entrance) ; 
Claimant's  Exhibit  2  (Map  showing  forbidden 

anchorage) ; 
Claimant's  Exhibit  3  (pencil  diagram); 
Claimant's  Exhibit  4  (pencil  diagram); 
Claimant's  Exhibit  5  (pencil  diagram); 
Claimant's  Exhibit  6  (pencil  diagram); 
Claimant's  Exhibit  7  (pencil  diagram); 
are  original  exhibits  introduced  and  filed  at  the  hear- 
ing of  the  cause  entitled  Southern  Pacific  Company, 
a  corporation,  Libelant,  vs.  Barkentine  "Fullerton,"" 
Her  Tackle,  Apparel  and  Furniture,  etc..  Defendant, 
No.  15,0i70,  as  the  same  now  appear  on  file  and  of 
record  in  this  office. 

WITNESS  my  hand  and  official  seal  of  said  Dis- 
trict Court  at  San  Francisco,  in  said  District,  this 
1st  day  of  April,  A.  D.  1913. 

[Seal]  W.  B.  MALING, 

Clerk. 
By  Lyle  S.  Morris, 
Deputy  Clerk. 
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UNITED  STATES  OF  AMEEIOA. 

District  Court  of  the  United  States,  Northern  Dis- 
trict of  California,  First  Division. 

Clerk's  Office. 

No.  15,070. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Libelant, 

vs. 

The  Barkentine  "FULLERTON,"  etc.. 

Respondent. 

MISSION   TRANSPORTATION   AND   REFIN- 
ING COMPANY,  a  Corporation, 

Claimant. 

MISiSION   TRANSPORTATION   AND   REFIN- 
ING COMPANY,  a  Corporation, 

Cross-libelant, 

vs. 

SOUTHERN  PACIFIC  COMPANY,   a   Corpora- 
tion, 

Cross-respondent. 

Praecipe  [for  Apostles  on  Cross -appeal]. 

To  the  Clerk  of  said  Court : 

Sir:  You  will  please  take  notice  that  the  apostles 
on  appeal  requested  to  be  prepared  in  the  praecipe 
of  the  proctors  for  cross-libelant  in  the  above- 
entitled  cause  will  constitute  in  part  the  apostles  on 
appeal  of  libelant.  Southern  Pacific  Company,  a 
corporation,  and   you   are   directed  to  prepare  and 
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certify,  to  be  filed  in  the  Circuit  Court  of  Appeals, 
immediately  as  a  part  of  said  apostles  on  appeal  the 
following  papers : 

1.  Notice   of   cross-appeal    of   Southern   Pacific 
Company  from  decree  dismissing  libel. 

2.  Assignment  of  errors  of  libelant. 

3.  Stipulation  that  record  on  appeal  may  consti- 
tute record  on  cross-appeal. 

These  papers  are  to  be  prepared  by  you  and  filed 
in  the  Circuit   Court   of  Appeals  pursuant  to  the 
stipulation  hereinabove  mentioned.     [1*] 
Dated  April  4th,  1913. 

ANBROS  &  HENaSTLER, 
LOUIS  T.  HENGSTLER, 
J.  E.  FOULDiS, 
Proctors  for  Southern  Pacific  Company. 

[Endorsed]  :  Piled  Apr.  4,  1913.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [2] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Divi- 
sion. 

IN  ADiMIRALTY— No.  15,070. 
SOUTHERN  PACIFIC  COMPANY,  a   Corpora- 
tion, 

Libelant, 

vs. 

The  Barkentine  "FULLERTON,"  etc.. 

Respondent. 


*Page-numbev  appearing  at  foot  of  page  of  original  certified  Record. 
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MISSION   TRANSPORTATION   AND   REPIN- 
ING COMPANY,  a  Corporation, 

Claimant. 

MISSION   TRANSPORTATION  AND   REFIN- 
ING COMPANY,  a  Corporation, 

Cross-libelant, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Cross-respondent. 

Notice  of  Cross-appeal  of  Southern  Pacific  Company 

from  Decree  Dismissing  Libel. 
To  the    Clerk   of   the   Above-entitled  Court,  and  to 
Mission  Transportation  and  Refining  Company, 
a  Corporation,  Claimant,  Cross-libelant  and  Ap- 
pellant Herein,  and  to  Messrs.  Ira  A.  Campbell 
and  McCutchen,  Olney  &  Willard,  Its  Proctors : 
You,  and  each  of  you,  will  hereby  please  take  notice 
that  the  Southern  Pacific  Company,  a  corporation, 
libelant  and  cross-respondent  herein,  hereby  appeals 
from  the  final  decree  made  and  entered  herein  on  the 
5th  day  of  February,  1913,  dismissing  the  libel  on 
file  herein,  to  the  next  United  States  Circuit  Court 
[3]     of  Appeals,  for  the  Ninth  Circuit,  to  be  holden 
in  and  for  said  Circuit  at  the  City  and  County  of 
San  Francisco. 

ANDROS  &  HENGSTLER, 
LOUIS  T.  HENGSTLER, 
J.  E.  POULDS, 
Proctors  for  Libelant  and  Cross-respondent. 
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Due  service  and  receipt  of  a  copy  of  the  within 
Notice  of  Cross-appeal  is  hereby  admitted  this  27th 
day  of  March,  1913. 

IRA  A.  CAMPBELL, 

McCUTCHEN,  OLNEiY  &  WILLARD, 

Proctors  for  Claimant  and  Cross-libelant. 

[Endorsed]  :  Filed  Apr.  4,  1913.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [4] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First 
Division. 

IN  ADMIRALTY— No.  15,070. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Libelant, 

vs. 

The  Barkentine  "FULLERTON,"  etc., 

Respondent. 

MISSION   TRANSPORTATION   AND   REFIN- 
ING COMPANY,  a  Corporation, 

Claimant, 

MISSION   TRANSPORTATION  AND   REFIN- 
ING COMPANY,  a  Corporation, 

Cross-libelant, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Cross-respondent. 
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Assignment  of  Errors. 

The  libelant,  Southern  Pacific  Company,  a  corpo- 
ration, hereby  assigns  errors  in  the  proceedings  of 
the  District  Court,  as  follows : 

1.  That  the  District  Court  erred  in  holding  that 
libelant.  Southern  Pacific  Company,  was  not  entitled 
to  recover  the  damages  received  by  its  steamer 
''Transit,"  as  alleged  and  prayed  for  in  its  libel. 

2.  That  the  District  Court  erred  in  entering  its 
decree,  ordering,  adjudging  and  decreeing  that  libel- 
ant. Southern  Pacific  Company,  take  nothing,  and 
in  dismissing  its  libel. 

3.  That  the  District  Court  erred  in  holding  that 
the  collision  between  the  barkentine  "Fullerton"  and 
libelant's  steamer  [5]  "Transit"  was  due  to  an 
inevitable  accident. 

4.  That  the  District  Court  erred  in  holding  that 
the  collision  between  the  barkentine  "Fullerton"  and 
libelant's  steamer  "Transit"  was  due  to  an  inscru- 
table fault. 

5.  That  the  District  'Coui*t  erred  in  considering  and 
holding  that  the  testimony  in  support  of  libelant's 
contention  that  the  "  Fullerton 's "  bell  was  not  prop- 
erly sounded,  was  negative  testimony. 

6.  That  the  District  Court  erred  in  holding  that 
the  testimony  in  support  of  libelant 's  contention  that 
the  "  Fullerton 's"  bell  w^as  not  properly  sounded  was 
not  sufficient  to  overcome  the  statements  to  the  ef- 
fect that  the  bell  was  being  rung  in  the  manner  re- 
quired by  the  Rules. 

7.  That  the  District  Court  erred  in  not  holding 
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that  the  testimony  in  support  of  libelant's  contention 
that  the  "Fullerton's"  bell  was  not  properly  sounded 
was  and  is  sufficient  to  overcome  the  statements  of 
the  men  on  the  ''Fullerton"  to  the  effect  that  the 
bell  was  being  rung  in  the  manner  required  by  the 
Rules. 

8.  That  the  District  Court  erred  in  not  holding 
that  the  barkentine  "Fullerton"  was  solely  at  fault 
in  colliding  with  the  steamer  ''Transit,"  in  that  the 
bell  on  the  "FuUerton"  was  not  properly  sounded 
while  the  ' '  Fullerton ' '  was  at  anchor  in  a  dense  fog. 

9.  That  the  District  Court  erred  in  not  hold- 
ing that  the  "Fullerton"  was  at  fault  in  collid- 
ing with  the  "Transit,"  in  that  the  "Fullerton" 
was  knowingly  Ijdng  at  an  improper  anchorage  in 
a  dense  fog,  to  wit,  in  dangerous  proximity  to  the 
known  fairway  of  the  "Transit,"  required  for  her 
passage  from  the  city  of  Oakland  to  the  city  and 
county  of  San  Francisco. 

10.  That  the  District  Court  erred  in  not  holding 
that  the  collision  with  the  "FuUerton"  occurred 
without  fault  on  the  part  of  the  "Transit." 

Dated  San  Francisco,  Cal.,  March  27,  1913. 

ANDROS  &  HENGSTLER, 
LOUIS   T.   HENGSTLER, 
J.  E.  FOULDS, 
Proctors  for  Libelant  Southern  Pacific  Company. 

[e] 

[Endorsed] :  Filed  Apr.  4,  1913.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [7] 
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In  the  District  Court  of  the  United  States^  in  and  for 
the  Northern  District  of  California,  First 
Division. 

IN  ADMIRALTY— No.  15,070. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Libelant, 
vs. 

The  Barkentine  "FULLERTON,"  etc.. 

Respondent. 

MISSION   TRANSPORTATION  AND   REFIN- 
ING COMPANY,  a  Corporation, 

Claimant, 

MISSION    TRANSPORTATION   AND   REFIN- 
ING COMPANY,  a  Corporation, 

Cross-libelant, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 
^  Cross-respondent. 

Undertaking  on  Cross-appeal. 

WHEREAS,  the  Libelant,  Southern  Pacific  Com- 
pany, a  corporation,  in  the  above-entitled  action,  has 
appealed  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  from  a  final  decree  ren- 
dered and  entered  against  it  on  the  5th  day  of  Feb- 
ruary, 1913,  in  said  action,  dismissing  the  libel  of 
Southern  Pacific  Company,  a  corporation. 

NOW,   THEREFORE.,   in  consideration  of  the 
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premises,  and  of  such  appeal,  National  Surety  Com- 
pany, duly  incorporated  under  the  laws  of  the  State 
of  New  York  for  the  purpose  of  making,  guarantee- 
ing and  becoming  surety  on  bonds  and  undertakings, 
and  having  complied  with  all  the  requirements  [8] 
of  the  laws  of  the  State  of  California  respecting  such 
corporations,  does  hereby  undertake  and  promise 
on  the  part  of  the  appellant,  that  the  said  appel- 
lant will  pay  all  costs  which  may  be  awarded  against 
it  on  this  appeal,  or  on  a  dismissal  thereof,  not  ex- 
ceeding the  sum  of  Two  Hundred  and  Fifty  Dollars 
($250.00),  to  which  amount  it  acknowledges  itself 
bound. 

IN  WITNESS  WHEREOF,  the  said  National 
Surety  Company  has  caused  this  obligation  to  be 
signed  by  its  officers  thereunto  duly  authorized  and 
its  corporate  seal  to  be  hereunto  affixed  in  the  City 
and  County  of  San  Francisco,  Northern  District  of 
California,  this  fourth  day  of  April,  1913. 

NATIONAL  SURETY  COMPANY. 

[Seal]  By  FRANK.  L.  OILBERT, 

Attorney  in  Fact. 

The  above  bond  is  hereby  approved. 

W'M.  C.  VAN  FLEET, 
Judge. 

[Endorsed]  :  Filed  Apr.  4,  1913.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [9] 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First 
Division. 

IN  ADMIRALTY— No.  15,070. 

SOUTHEEN  PAOIFHC  COMPANY,  a  Corpora- 
tion, 

Libelant, 

vs. 

The  Barkentine  "FULLERTON,"  etc., 

Respondent. 

MISSION    TRANSPORTATION   AND   REFIN- 
ING COMPANY,  a  Corporation, 

Claimant. 

MISSION   TRANSPORTATION  AND   REFIN- 
ING COMPANY,  a  Corporation, 

Cross-libelant, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

iCross-respondent. 

Stipulation  That  Record  on  Appeal  may  Constitute 
Record  on  Cfoss-appeal. 
IT  IS  HEREBY  STIPULATED  AND  AGREED 

by  and  between  the  parties  hereto  that  the  apostles 
on  appeal,  now  being  prepared  at  the  request  of  the 
proctors  for  claimant  and  cross-libelant  herein,  may 
constitute  and  be  considered  as  the  apostles  on  appeal 
of  libelant  and  cross-respondent.  Southern  Pacific 
Company,  a  corporation,  on  its  cross-appeal  herein, 
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with  the  exception  of  the  notice  of  appeal  of  said 
libelant  and  cross-respondent,  Southern  Pacific  Com- 
pany, and  its  assignments  of  error,  which  shall  be 
added  thereunto. 

Dated  March  27,  1913. 

J.  E.  FOULBS, 
ANBROS  &  HENG^STLER, 
LOUIS  T.  HENGSTLER, 
Proctors  for  Libelant  and  Cross-respondent. 
IRA  A.  CAMPBELL, 
McCUTCHEN,  OLNEY  &  WILLARB, 
Proctors  for  Claimant  and  Cross-libelant.     [10] 

[Endorsed] :   Filed  Apr.  4,  1913.     W.  B.  Maling, 
Clerk.     By  C.  A¥.  Calbreath,  Beputy  Clerk.     [11] 


Certificate  of  Clerk  [U.  S.  District  Court  to  Apostles 
on  Cross-appeal]. 

I,  W.  B.  Maling,  Clerk  of  the  Bistrict  Court  of  the 
United  States  for  the  Northern  Bistrict  of  Cali- 
fornia, hereby  certify  the  foregoing  and  hereunto 
annexed  11  pages,  numbered  from  1  to  11,  inclusive, 
contain  full,  true  and  correct  copies  of  Praecipe  for 
Transcript,  Notice  of  Cross-appeal  of  Southern  Pa- 
cific Company,  Assignment  of  Errors,  Bond  on  Cross- 
appeal,  and  Stipulation  as  to  Record  on  Appeal,  as 
the  same  noAv  appear  on  file  and  of  record  in  this 
office  in  the  case  of  Southern  Pacific  Company,  a  cor- 
poration, libelant,  vs.  barkentine  "Fullerton,"  her 
tackle,  apparel  and  furniture,  respondent.  No.  15,070. 

Said  copies  are  herewith  transmitted  to  the  Cir- 
cuit Court  of  Appeals  of  the  United  States  for  the 
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Ninth  Circuit,  in  accordance  with  the  Praecipe  for 
Transcript  embodied  herein,  and  instructions  of 
Messrs.  Andros  and  Hengstler,  proctors  for  the 
Southern  Pacific  Company,  etc.,  cross-appellant, 
herein. 

I  further  certify  that  the  costs  of  said  transcript 
amount  to  the  sum  of  $4.80,  and  that  the  same  has 
been  paid  to  me  by  the  proctors  for  cross-appellants 
herein. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  official  seal  of  said  District  Court  this  12th  day 
of  April,  1913. 

[Seal]  W.  B.  MALING, 

Clerk. 
By  Lyle  Morris, 
Deputy  Clerk.     [12] 


[Endorsed]:  No.  2262.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Southern 
Pacific  Company,  a  Corporation,  Cross-appellant,  vs. 
Mission  Transportation  and  Refining  Company,  a 
Corporation,  Claimant  of  the  Barkentine  "Fuller- 
ton,"'  etc..  Cross-appellee.  Apostles  on  Cross- 
appeal.  Upon  Appeal  from  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  California, 
First  Division. 
Filed  April  14, 1913. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No.  2262. 

SOUTHERN  PACIFIC  COMPANY,  a   Corpora- 
tion, 

Cross-appellant  and  Appellee, 

vs, 

MISSION   TRANSPORTATION   AND   REFIN- 
ING- COMPANY,  a  Corporation, 

Appellant  and  Cross-appellee. 

Notice  of  Filing  of  Apostles  on  Cross-Appeal. 

To  the  Mission  Transportation   and   Refining  Com- 
pany,  Appellant   Herein,    and   to   McCutchen, 
Olney  &  Willard   and   Ira   A.    Campbell,  Esq., 
Proctors  for  Appellant : 
You,  and  each,  of  you,  will  please  hereby  take  no- 
tice that  the  apostles  on  cross-appeal  in  the  above- 
entitled  cause  were  on  the  14th  day  of  April,  1913, 
tiled  with  the  clerk  of  the  above-entitled  court. 
Dated  April  15th,  1913. 

J.  E.  FOULDS, 
LOUIS  T.  HENGSTLER, 
ANDROS  &  HEiNGSTLER, 
Proctors  for  Cross- Appellant. 
Due  service  and  receipt  of  a  copy  of  the  within  no- 
tice of  filing  of  apostles  on  cross-appeal  is  hereby  ad- 
mitted this  15th  day  of  April,  1913. 
IRA  A.  CAMPBELL, 
McCUTCHEN,  OLNEY  &  WILLARD, 
Proctors  for  Appellant  and  Cross- Appellee. 
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[Notice  of  Motion,  Stipulation  and  Proposed  Order 
Allowing  Supplemental  Record  to  be  Filed.] 

In  the  United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

No.  2262. 

MISSION  TRANSPORTATION  AND  REFIN- 
ING COMPANY,  a  Corporation,  Claimant  of 
the  Barkentine  "FULLERTON,"  etc. 

Appellant, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
TION, 

Appellee. 

NOTICE,  STIPULATION  AND  ORDER  FOR 
FILING  OF  SUPPLEMENTAL  RECORD. 
You  and  each  of  you  will  please  hereby  take  notice 
that  Mission  Transportation  and  Refining  Company, 
a  corporation,  appellant  and  cross-appellee  herein, 
will  on  Monday,  the  fifth  day  of  May,  1913,  at  the 
hour  of  10:30  o'clock  A.  M.,  of  said  day,  or  as  soon 
thereafter  as  counsel  may  be  heard,  move  the  above- 
entitled  court  for  an  order  permitting  said  appellant 
to  file  a  supplemental  record  herein  in  lieu  of  an  order 
directing  the  diminution  of  the  record  on  file  in  the 
above-entitled  matter.  Said  motion  will  be  made 
upon  the  ground  that  a  material  part  of  the  testi- 
mony taken  in  the  trial  court  in  said  action  has  been 
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inadvertently  omitted  from  the  record  now  on  file  in 
this  court. 
Dated,  San  Francisco,  California,  May  3, 1913. 
IRA  A.  CAMPBELL, 
McCUTCHEN,  OLNEY  &  WILLARD, 

Proctors  for  Said  Appellant. 
IT      IS      HEREiBY      STIPULATED      AND 
AGREED  that  the  foregoing  statement  is  true  and 
correct.     It  is  further  stipulated  that  the   above- 
entitled  court  may  make  an  order  permitting  the  fil- 
ing of  a  supplemental  record  herein,  as  hereinbefore 
prayed  for,  by  Mission  Transportation  and  Refining 
Company,  a  corporation. 
Dated,  San  Francisco,  California,  May  3,  1913. 
J.  E.  FOULDS, 
ANDROS  &  HENOSTLER, 
LOUIS  T.  HENGSTLER, 
Proctors  for  Southern  Pacific  Company,  Appellee 
and  Cross-Appellant. 
Pursuant  to  the  foregoing  Notice  of  Motion  and 
Stipulation  of  the  parties  hereto,  IT  IS  HEREBY 
ORDERED  that  Mission  Transportation  and  Refin- 
ing Company,  a  corporation,    appellant   and   cross- 
appellee   herein,   may   have   to   and   including   the 
thirty-first  day  of  May,  1913,  within  which  to  file  a 
supplemental  record  herein. 
Dated,  San  Francisco,  California,  May  5,  1913. 

J., 

J., 

J. 


[Endorsed] :  No.  2262.     In  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit.    Mis- 
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sion  Transportation  and  Refining  Company,  a 
Corporation,  Claimant  of  the  Barkentine  "Puller- 
ton,"  etc..  Appellant,  vs.  Southern  Pacific  Company, 
a  Corporation,  Appellee.  Notice  and  Stipulation  for 
Piling  of  Supplemental  Record.  Piled  May  5,  1913. 
P.  D.  Monckton,  Clerk. 


At  a  stated  term,  to  wit,  the  October  Term,  A.  D. 
1912,  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  held  in  the  court- 
room thereof,  in  the  City  and  County  of  San 
Prancisco,  in  the  State  of  California,  on  Mon- 
day, the  fifth  day  of  May,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  thirteen.  Pres- 
ent: The  Honorable  WILLIAM  B.  GILBERT, 
Circuit  Judge ;  Honorable  ERSKINE  M.  ROSS, 
Circuit  Judge;  Honorable  WILLIAM  H. 
HUNT,  Circuit  Judge. 

[Order  Allowing  Mission  Transportation  and  Refin- 
ing Co.  to  File  a  Supplemental  Apostles  on 
Appeal  and  Continuing  Appeal  to  October,  1913, 
Session.] 

No.  2262. 

MISSION   TRANSPORTATION  &   REPINING 
COMPANY,  etc.. 

Appellant  and  Cross- Appellee, 
vs  . 

SOUTHERN  PACIPIC  COMPANY,  etc.. 

Appellee  and  Cross- Appellant. 
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On  motion  of  ^iw  Joseph  A.  McKeon,  on  behalf  of 
counsel  for  the  respective  parties,  and  pursuant  to 
the  stipulation  of  counsel,  this  day  filed,  it  is 
ORDERED  that  the  Mission  Transportation  &  Re- 
fining Company  be,  and  hereby  is  allowed  to  and  in- 
cluding the  31st  instant  within  which  time  to  file  a 
Supplemental  Apostles  on  Appeal  in  the  above-enti- 
tled cause,  and,  on  the  further  motion  of  Mr.  Mc- 
Keon, it  is  FURTHER  ORDERED  that  the  appeals 
in  the  above-entitled  cause  be,  and  hereby  is  contin- 
ued to  the  October,  1913,  session  of  the  court. 

Additional  Testimony. 

[Testimony  of  Robert  Boyd  Hemming,  Jr.,  for 
Claimant.] 

ROBERT  BOYD  HEMMING,  Jr.,  called  for  the 
claimant,  sworn. 

Mr.  CAMPBELL.— Q.  What  is  your  name,  Mr. 
Hemming? 

A.  Robert  Boyd  Hemming,  Jr. 

Q.  What  is  your  present  business? 

A.  I  am  the  master  of  a  motor  boat  at  the  present 
time. 

Q.  Were  you  employed  on  board  the  barkentine 
"Fullerton"  at  the  time  of  the  collision  with  the 
''Transit?"        A.  Yes. 

Q.  How  long  had  you  been  previously  employed  on 
that  boat  I 

A.  I  had  been  several  months  on  that  vessel. 

Q.  In  what  capacity  were  you  acting  at  the  time 
of  the  collision  ?        A.  As  night  watchman. 
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(Testimony  of  Robert  Boyd  Hemming,  Jr.) 

,Q.  Where  was  the  "Fullerton"  anchored  at  the 
time  of  the  collision  ? 

A.  About  abreast  of  the  block  between  17th  street 
and  18th  street. 

Q.  Will  you  indicate  upon  either  one  of  the  charts, 
Claimant's  Exhibit  1  or  2,  about  where  the  '' Fuller- 
ton"  was. 

A.  It  was  about  here,  somewhere  (pointing). 

Q.  Mark  that  with  the  letter  "H."        A.  Yes. 

Q.  On  Claimant's  Exhibit  1% 

A.  It  is  about  there,  about  very  near  on  a  line  of 
Goat  Island  with  Hunter's  Point,  and  straight  off. 
from  the  block  between  17th  and  18th. 

Q.  What  bearings,  if  any,  have  you  used  in  loca- 
ting the  "Fullerton"  at  the  point  Hf 

A.  A  line  between  Goat  Island  and  Hunter's  Point 
dry  dock  smokestack,  and  about  straight  off  from  17th 
Street,  or  the  block  thereabouts. 

Q.  Will  you  look  here  to  see  whether  the  two  points 
you  refer  to  are  on  the  map — is  Goat  Island  marked 
on  the  chart  ?        A.  Yes ;  this  is  Goat  Island. 

jQ.  Where  is  Hunter's  Point "? 

A.  This  is  Hunter's  Point,  the  [1*]  smokestack 
is  here  (pointing). 

Q.  Is  this  the  place  that  is  marked  Hunter's  Point  ? 

A.  It  is  out  here  where  the  dry  docks  are  on  the  end 
of  that  point. 

Q.  You  say  the  "Fullerton"  was  anchored  on  a 
line  between  Goat  Island  and  Hunter's  Point? 


*Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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(Testimony  of  Robert  Boyd  Henmiing,  Jr.) 

A.  Very  close  to  a  line ;  yes. 

Q.  About  opposite  between  IGth  and  ITtli  Streets? 

A.  17th,  or  a  little  above  ITtli  Street;  on  an  ebb 
tide  you  can  look  up  ITtli  Street  from  the  stern  end 
of  the  vessel. 

Q.  Which  way  would  her  stem  be  pointing  on  the 
ebb  tide  ? 

A.  Close  to  north,  maybe  a  little  west  of  north,  the 
stern  would  be  pointing. 

,Q.  Where  did  the  forbidden  anchorage  extend? 

A.  At  that  time  the  forbidden  anchorage,  the  most 
southerly  line  extended  from  the  corner  of  16th 
Street  to  the  Alameda  pier,  I  believe. 

Q.  Do  you  recall  when  you  had  anchored  in  that 
position,  can  you  recall  the  date  %        A.  No. 

Q.  What  month  was  it  during  ? 

A.  The  latter  part  of  September  or  October ;  some- 
where along  there,  I  think. 

Q.  How  long,  in  your  judgment,  had  you  been  an- 
chored in  that  position  prior  to  the  collision  1 

A.  We  had  been  there  ever  since  the  vessel  laid 
up ;  she  anchored  there  and  laid  up. 

Q.  Don't  you  recall  at  this  time  what  month  it 
was  that  you  anchored  there? 

A.  I  have  some  remembrance  of  being  there  during 
the  month  of  October. 

Q.  Was  the  "Fullerton"  ever  changed  from  that 
anchorage  either  by  the  assistance  of  a  tug  or  by  the 
force  of  the  wind  or  weather? 

A.  Not  till  after  the  collision. 
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(Testimony  of  Robei't  Boyd  Hemming,  Jr.) 

Q.  Were  you  on  board  the  ' '  Fullerton ' '  at  the  time 
she  was  anchored  %        A.  Yes. 

Q.  Do  you  remember  what  tug  anchored  her? 

A.  I  have  forgotten  which  one.     [2] 

Q.  Were  you  in  the  courtroom  this  morning  f 

A.  Yes. 

Q.  Did  you  hear  the  master  of  the  ''Transit"  re- 
fer to  a  southeast  gale  in  the  month  of  December  ? 

A.  I  heard  him  speak  of  it ;  yes. 

Q.  Have  you  a  recollection  of  that  gale  ? 

A.  We  had  several  blows;  I  don't  remember  that 
we  had  the  one  he  spoke  of. 

Q.  Was  the  ''Fullerton"  ever  blown  from  the  for- 
mer place  of  anchorage  between  the  time  that  she 
was  first  anchored  and  the  collision — was  she  ever 
shifted  by  the  wind  or  current  from  the  place  of  her 
first  anchorage? 

A.  Not  to  my  knowledge;  she  had  the  same  bear- 
ings as  when  we  dropped  the  anchor  first;  in  drop- 
ping two  anchors  and  heaving  it  up  she  might  be 
shifted  a  few  feet,  but  it  is  doubtful. 

Q.  How  many  anchors  did  you  have  aboard  the 
' '  Fullerton  "  ?        A.  Two  anchors. 

Q.  Do  you  know  what  the  weight  of  them  were  ? 

A.  I  think  3,000  pounds  a  piece. 

Q.  Have  you  any  knowledge,  yourself,  certain 
knowledge,  of  the  weights  of  those  anchors — did  you 
ever  see  them  weighed  ? 

A.  I  remember  seeing  them  marked  on  the  cast- 
ings. 
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(Testimony  of  Robert  Boyd  Hemming,  Jr.) 

Q.  What  was  the  weight  of  them  if  you  know  ? 

A.  I  think  3,000  is  marked  on  them. 

Q.  How  much  anchor  cable  did  you  have  ? 

A.  We  always  let  out  about  60  fathoms. 

Q.  What  cable  did  jou  have  on  board,  what  length 
of  cable? 

A.  We  had  one  chain  that  had  70  fathoms  and  the 
other  90  or  more. 

Q.  Which  anchor  did  3^ou  have  out  that  night? 

A.  The  port  anchor.     [3] 

Q.  What  length  of  cable  did  you  have  out? 

A.  I  think  we  had  GO  or  65  fathoms ;  60  fathoms  in 
the  water. 

Q.  What  was  the  depth  of  the  water  at  that  place  ? 

A.  In  the  vicinit>  of  about  45  or  50  feet. 

Q.  In  fathoms?         A.  About  8  or  9  fathoms. 

Q.  When  the  "Fullerton"  was  swinging  to  an  ebb 
tide,  so  that  her  stern  was  nearest  the  fairway  or 
forbidden  anchorage,  will  you  state  whether  or  not 
she  was  anchored  so  near  to  the  forbidden  anchorage 
that  she  would  swing  into  the  same  or  near  the  south- 
em  edge  of  it? 

A.  She  could  not  swing  over  the  line  between  the 
16th  Street  Dock  and  Hunter's  Point  with  her  stern; 
if  she  had  all  the  cable  she  could  not  reach  that  by  a 
long  ways. 

Q.  Answer  my  question,  please.  When  she  was 
swinging  to  an  ebb  tide  with  all  of  her  cable  out, 
would  she  swing  into  the  forbidden  anchorage? 

A.  No. 
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(Testimony  of  Eobert  Boyd  Hemming,  Jr.) 

Q.  How  far  in  your  judgment  was  she  from  the 
southerly  line  of  the  forbidden  anchorage  extending 
from  the  16th  street  dock  to  the  Oakland  mole  ? 

A.  Well,  I  should  judge  it  would  be  half  a  mile. 

Q.  With  what  length  of  cable  did  you  usually  lay  ? 

A.  About  60  or  70  fathoms. 

Q.  What  length  of  cable  did  you  have  out  the 
night  of  the  collision? 

A.  I  don't  remember  exactly,  but  I  think  we  had 
about  60  fathoms  in  the  water. 

Q.  Who  was  on  watch  at  the  time  of  the  collision? 

A.  I  was  on  watch. 

Q.  What  were  the  hours  of  your  watch  ? 

A.  From  sunset  until  sunrise. 

Q.  Who  had  the  other  watch?        A.  Olson. 

Q.  Wliat  type  of  a  vessel  is  this  boat  ? 

A.  Four-masted  barkentine.     [4] 

Q.  What  was  she  used  for?        A.  Carrying  oil. 

Q.  From  where? 

A.  From  the  coast  to  the  Islands,  and  up  and  down 
the  coast  at  that  time. 

,Q.  Why  did  you  take  the  night  watch  and  Olson 
take  the  day  watch? 

A.  Well,  there  were  several  reasons;  there  was 
work  to  be  done,  such  as  painting,  and  the  like  of 
that,  that  he  would  do  on  his  watch  in  the  daylight. 

Q.  Why  were  you  taking  the  night  watch  ? 

A.  We  had  to  have  a  night  watchman  to  look  after 
the  lights  and  bell. 

Q.  What  character  of  lights  did  you  have  aboard 
the  vessel? 
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(Testimony  of  Robert  Boydi  Heimning,  Jr.) 

A.  Ordinary  ship-riding  lights;  about  8  or  9  inch 
lenses  on  them,  or  globes. 

Q.  What  character  of  lights  were  they? 

A.  They  were  electric  lights. 

Q.  Electric  lights?        A.  Yes. 

Q.  Was  the  electricity  generated  aboard  by  means 
of  a  dynamo?        A.  Yes. 

Q.  Where  was  the  dynamo  and  engine  located? 

A.  Underneath  the  forecastle-head. 

Q.  Underneath  the  forecastle-head?        A.  Yes. 

Q.  Where  was  the  riding  light  hung  ? 

A.  The  riding  light  was  hung  on  the  forestay, 
above  the  windlass. 

Q.  That  would  be  above  the  forecastle-head? 

A.  Yes. 

Q.  Where  was  the  after  light? 

A.  The  after  light  was  hung  under  the  jigger-boom. 

Q.  That  would  be  immediately  over  the  cabin? 

A.  Yes,  so  it  would  show  all  around,  above  the 
cabin. 

Q.  What  time  did  you  go  on  watch  the  night  of  the 
collision  ? 

A.  I  started  the  lights  about  5  o'clock  or  at  sun- 
down— a  little  before.     [5] 

Q.  What  kind  of  an  engine  was  the  dynamo  run 
by?        A.  Gasoline, 

Q.  What  attention,  if  any,  did  you  have  to  give 
the  gas  engine  ? 

A.  I  would  fill  up  the  lubricators  about  once  every 
three  or  four  hours. 
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The  COURT. — Has  that  question  any  importance, 
the  lights? 

Mr.  CAMPBELL. — Question  has  been  made  in  the 
depositions  that  this  man,  because  he  was  attending 
to  the  engine,  was  taken  away  from  the  duty  of  a 
lookout. 

The  COURT.— Very  well. 

Mr.  CAMPBELL.— Q.  Would  you  state  whether 
or  not  the  running  of  the  engine  requires  your  at- 
tendance in  the  engine-room?        A.  No,  sir. 

Q.  How  often  did  you  have  to  go  into  the  engine- 
room  ? 

A.  About  every  three  or  four  hours  to  oil  up. 

Q.  What  time  did  the  fog  set  in? 

A.  Around  11  o  'clock,  over  where  we  was. 

Q.  Did  you  see  the  ''Transit"  when  she  left  the 
Mission  Bay  slip  on  her  9  o'clock  trip?        A.  Yes. 

Q.  The  tide  was  flooding  at  the  time  of  the  colli- 
sion?       A.  Yes. 

Q.  Will  you  state  to  the  Court  just  what  you  did 
from  the  time  the  fog  had  begun  to  set  in  up  to 
the  time  of  the  collision. 

A.  When  the  fog  began  to  set  in,  that  is,  it  had 
been  foggy  in  the  center  of  the  ba}^  around  Goat 
Island,  and  up  the  bay  quite  some  time  before  it  got 
foggy  where  we  were. 

Q.  Point  out  on  the  chart  where  that  was. 

A.  The  fog  was  thick  up  around  this  part  here,  and 
was  gradually  drifting  down;  about  when  the  ''Tran- 
sit"' left  on  the  9  o'clock  trip,  I  saw  her  go  into  the 
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fog  about  here ;  but  it  remained  clear  down  where  we 
were  until  about  11  o'clock.     [6] 

Q.  Go  ahead  and  tell  what  happened  and  tell  what 
you  did. 

A.  It  set  in  foggy  around  9  o  'clock,  and  I  only  rang 
the  bell  a  few  times  and  she  lifted,  the  fog  lifted; 
about  11  o'clock  it  started  in  setting  in  foggy,  and  I 
started  in  ringing  the  bell  again. 

Q.  Where  was  this  bell  located? 

A.  The  bell  was  located  on  the  foremast  of  the 
ship. 

Q.  Go  ahead.  What  did  you  do  from  that  time 
on? 

A.  I  heard  the  *' Transit"  approaching,  what  I  be- 
lieved to  be  the  ''Transit"  from  her  whistle.  I  kept 
trying  to  look  out  for  her,  and  kept  striking  the  bell 
in  between  the  whistles  when  I  had  a  chance  so  as  to 
give  somebody  on  her  a  show  to  hear  it.  It  was  not 
very  long  after  I  heard  her  whistle  that  I  saw  the 
loom  of  her  lights  through  the  fog,  and  when  she  was 
about  three  ship-lengths  away,  I  could  see  both  of 
her  range  lights,  one  immediately'^  after  the  other. 
She  was  approaching  us  on  our  starboard  side  just 
a  little  forward  of  amidship,  it  seemed,  from  where  I 
was.  Then  she  seemed  to  turn  and  cross  our  bow, 
and  if  I  remember  rightly,  I  heard  two  or  three  short 
blasts,  like  a  short  blast  from  a  whistle.  I  struck  the 
bell  again,  and  it  seemed  that  the  collision  was  una- 
voidable, and  I  left  the  forecastle-head  then  because 
I  was  afraid  that  if  she  hit  our  headgear  the  yards 
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would  drop  down  and  the  topmasts,  and  that  was  a 

dangerous  place  to  be. 

Q.  How  long  intervened  between  the  time  that  you 
left  your  forecastle-head  and  the  collision  ? 

A.  Well,  that  is  hard  to  say,  exactly  how  long. 

Q.  Was  it  a  perceptible  length  of  time  ? 

A.  I  had  time  to  go  as  far  aft  as  the  mizzen  rig- 
ging, a  little  over  two-thirds  of  the  w^ay  back.    [7] 

Q.  What  was  the  position  of  the  ''Transit"  when 
you  left  the  forecastle-head? 

A.  It  was  about  a  half  a  ship's  length  off  our  star- 
board bow. 

Q,  Which  way  was  she  coming  ? 

A.  She  was  coming  right  for  us,  and  swinging  to 
cross  our  bow  all  the  time. 

Q.  Which  way  would  her  bow  be  swinging? 

A.  Her  bow^  was  swinging  to  starboard. 

Q.  Will  you  take  these  two  models  and  show  the 
position  of  the  two  vessels  just  at  the  time  when  you 
first  saw^  them  and  secondly  when  you  left  the  fore- 
castle-head ? 

A.  Well,  say,  this  is  the  "Fullerton"  here,  and  I 
was  on  the  vessel  forward  here ;  from  where  I  looked 
the  two  range  lights  on  the  "Transit"  appeared  to  be 
coming  off  about  here. 

Q.  About  abreast  of  your  main  rigging  ? 

A.  Between  the  fore  and  main  rigging. 

,Q.  Place  the  two  models  on  the  paper  where  you 
first  saw  her  from  you.        A.  About  that. 

Q.  I  want  you  to  place  these  models  on  the  paper 
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in  the  position  of  the  two  vessels  when  you  first  saw 
the  range  lights. 

A.  Well,  they  were  quite  a  distance  apart. 

Q.  I  do  not  want  you  to  show  anything  about  the 
distance  between  them.  I  simply  want  you  to  show 
how  the  two  vessels  were  heading. 

A.  About  that. 

Q.  Is  that  right  ?        A.  Yes,  about  that. 

Q.  Where  does  the  "Transit"  carry  her  range 
lights'? 

A.  They  are  above,  higher  than  the  wheel-house 
on  each  end. 

Q.  What  kind  of  lights  are  they"? 

A.  I  don't  know.  I  believe  she  had  kerosene  lights 
at  that  time. 

Q.  Are  they  colored  lights  or  white  lights? 

A.  White  lights. 

Q.  How  are  they  arranged — so  that  they  are  visi- 
ble all  around  the  horizon  ?     [8] 

A.  Yes,  except  when  the  smokestack  comes  in  be- 
tween one,  it  would  hide  it. 

Mr.  CAMPBEiLL.— I  will  offer  that  in  evidence. 

(The  paper  is  marked  Claimant's  Exhibit  6.) 

Q.  I  want  you  to  show  me  the  position  of  the  two 
vessels  at  the  time  you  left  the  forecastle-head. 

A.  It  would  be  about  that  way. 

Q.  How  far  off  from  the  "Fullerton"  would  you 
say  that  the  "Transit"  was  at  that  time? 

A.  About  a  half  or  three-quarters  of  a  ship-length. 

Q.  What  would  that  distance  be  in  feet  ? 
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A.  About  from  150  to  200  feet. 

Mr.  CAMPBELL.— I  will  offer  that  in  evidence. 

(The  paper  is  marked  Claimant's  Exhibit  7.) 

Q.  Where  were  you  stationed  during  the  time  the 
fog  prevailed  from  11  o'clock*? 

A.  Sometimes  I  would  walk  the  main  deck,  and 
sometimes  on  the  forecastle-head. 

■Q.  How  could  you  ring  the  belH 

A.  There  was  a  bell-cord  led  across  from  the  main 
mast  to  the  railing  on  the  forecastle-head. 

Q.  Main  mast  or  fore  mast?' 

A.  From  the  fore  mast  to  the  railing  on  the  fore- 
castle-head. 

Q.  When  you  were  walking  on  the  forecastle-head 
how  would  you  ring  the  bell"? 

A.  Get  hold  of  the  cord  from  the  hand-rail. 

Q.  What  was  the  distance  of  the  bell  on  the  fore 
mast  from  the  forecastle-head? 

A.  About  6  or  8  feet. 

Q.  When  you  were  walking  on  the  main  deck  where 
would  you  walk? 

A.  Across  in  front  of  the  fore  mast,  across  the  deck 
forward  of  the  fore  mast. 

Q.  Just  abaft  the  break  of  the  forecastle-head? 

A.  Yes. 

Q.  How  would  you  ring  the  bell  from  that  posi- 
tion?    [9] 

A.  Reach  up  and  catch  the  cord  and  ring  it. 

Q.  Will  you  state  whether  or  not  you  rang  the  bell 
during  the  time  the  fog  prevailed  after  11  o'clock. 


16    Mission  Transportation  c&  Refining  Company 

(Testimony  of  Robert  Boyd  Hemming,  Jr.) 

A.  Yes. 

Q.  How  would  you  ring  it,  in  what  way  ? 

A.  I  would  ring  it  for  about  15  to  25  strokes  of  the 
bell. 

Q.  What  kind  of  strokes? 

A.  Ding-ding,  ding-ding;  like  that. 

Q.  How  often  would  you  ring  it  % 

A.  About,  as  near  as  I  could  judge,  once  a  minute. 

Q.  Did  you  hear  the  ''Transit"  approaching? 

A.  Yes. 

Q.  How  long  in  your  judgment  did  you  hear  her 
before  the  collision  % 

A.  Well,  I  heard  her  blow  about  3  or  4  blasts  of 
her  whistle  before  I  saw  her. 

Q.  How  long  prior  to  the  time  that  you  first  heard 
her  whistle  had  you  been  ringing  the  fog-bell  ? 

A.  From  quarter  to  half  an  hour,  something  like 
that ;  a  little  over,  maybe. 

Q.  Was  there  any  time  during  that  inter\^al  that 
you  had  not  been  ringing  the  fog-bell  ? 

A.  Not  that  I  remember  of. 

Q.  Have  you  a  recollection  that  you  did  ring  it  or 
did  not  ring  it  ?        A.  Yes,  I  rang  the  bell, 

Q.  Was  there  any  time  after  the  fog  set  in  at  11 
o'clock  that  you  left  the  deck  or  the  forecastle-head 
to  go  into  the  engine-room  ?        A.  No. 

Q.  When  had  you  last  oiled  the  engine  ? 

A.  At  about  9  o'clock  when  the  "Transit"  left. 

Q.  When  was  the  next  hour  for  oiling? 

A.  Around  12  o'clock  midnight. 

Q.  How  many  times  during  the  period  that  you 
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were  stationed  aboard  the  "Fullerton"  would  you  say 
that  the  '^ Transit"  had  passed  back  and  forth  across 
the  bay?     [10] 

A.  Well,  to  my  knowledge  she  had  a  very  irregular 
service  there;  sometimes  she  would  make  several 
trips  a  day  and  other  times  she  only  appeared  to 
make  about  3  trips,  a  day. 

Q.  How  close  would  she  pass  to  you  on  the  differ- 
ent tides? 

A.  Well,  that  distance  varied;  at  times  she  would 
come  up  so  close  that  I  had  to  haul  my  small  boat  up 
out  of  the  way. 

Q.  On  what  tide  would  that  be  ? 

A.  On  an  ebb  tide. 

Q.  Which  way  ivai/  would  the  stern  of  your  vessel 
be  drifting? 

A.  The  stern  would  be  tailing  to  the  northward. 

Q.  How  close  would  she  pass  to  you  on  the  flood 
tide? 

A.  Well,  sometimes  she  came  up  quite  close  even 
on  the  flood  tide. 

Q.  During  this  night  prior  to  the  collision  did  you 
hear  the  16th  Street  Mission  Bay  bell  ring? 

A.  Not  that  night.  I  don 't  remember  of  hearing  it 
before  the  collision. 

Q.  Had  you  had  any  fogs  prior  to  the  night  of  the 
collision?        A.  Yes. 

Q.  What  had  been  your  experience  with  the  **  Tran- 
sit" coming  close  to  you  or  passing  you  at  a  distance? 

A.  There  was  only  once  that  she  came  very  close 
to  us  in  a  fog  before ;  then  she  crossed  our  bow  when 
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we  were  laying  at  an  ebb  tide. 

Q.  Laying  at  an  ebb  tide  ?        A.  Yes. 

Q.  How  far  off,  in  your  judgment,  was  the  "Tran- 
sit" when  you  first  saw  her? 

A.  Between  three  and  four  ship-lengths. 

Q.  I  will  ask  you  whether  or  not  in  your  judgment 
if  she  had  starboarded  her  helm  at  that  time,  with  a 
flood  tide,  she  could  have  gone  under  your  stern? 

A.  I  believe  she  could  have  gone  clear  of  our  stem 
easily. 

Q.  Were  there  any  other  vessels  anchored  in  that 
vicinity?        A.  Yes.     [11] 

Q.  What  vessels  ? 

A.  There  was  the  coal  barge  ''Ruth." 

Q.  Where  was  she  anchored? 

A.  She  was  anchored  between  our  vessel  and  16th 
Street. 

Q.  Where  was  she  with  respect  to  being  ahead  or 
astern  of  you  ? 

A.  She  was  lying — she  would  be  lying  ahead  of  us. 

Q.  Would  that  be  nearer  or  farther  away  from  the 
the  fairway?        A.  Closer  to  the  fairway. 

Q.  What  other  vessels  were  anchored  there  that 
night  ? 

A.  There  were  several  small  barges  and  the  "So- 
noma" and  "Yentura,"  I  think. 

Q.  Where  were  they  anchored? 

A.  They  were  anchored  between  our  vessel  and  the 
Risdon  Iron  Works  and  the  sugar-house. 

Q.  Where  were  the  "Sonoma"  and  the  "Yentura" 
anchored  with  respect  to  the  Union  Iron  Works? 
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A.  One  of  them  was  very  nearly  abreast  of  the 
Union  Iron  Works, 

Q.  Where  were  the  others  ? 

A.  The  other  one  was  closer  up  to  the  sugar-house. 

Q.  The  sugar-house  is  farther  south  than  the 
Union  Iron  Works?        A.  Further  south. 

Q.  Did  you  see  the  steamer  called  the  ''Lansing" 
that  night? 

A.  She  was  lying  between  our  vessel  and  Hunter's 
Point. 

,Q.  Between  your  vessel  and  Hunter's  Point? 

A.  Yes. 

Q.  How  far  away  from  you  was  she  lying? 

A.  About  three-fourths  of  a  mile,  I  should  judge. 

Q.  Where  was  she  with  respect  to  the  sugar-house  ? 

A.  She  was  a  little  to  the  southward  of  being 
abreast  of  the  sugar-house. 

Q.  What  was  her  direction  with  respect  to  your 
stern  ? 

A.  On  the  flood  tide  our  stern  pointed  almost 
straight  for  the  "Lansing."     [12] 

Q.  Had  your  anchorage  position  been  changed  at 
all  during  the  last  two  or  three  days  preceding  the 
collision  ? 

A.  Not  enough  to  change  our  bearing. 

Q.  Was  there  any  wind  that  night,  Mr.  Hemming  ? 

A.  There  was  a  light  breeze  from  the  northeast. 

Q.  From  the  northeast?        A.  Yes. 

Q.  How  was  your  vessel  pointing  on  the  flood  tide  ? 

A.  Pointing  very  nearly  north. 

Q.  How  was  the  direction  of  the  wind  with  respect 
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to  the  course  of  the  "Transit"? 

A.  It  was  very  nearly  from  the  ''Transit"  toward 
us. 

Q.  Why  was  it  that  you  left  the  forecastle-head, 
what  was  the  reason  for  it  ? 

A.  I  was  afraid  if  she  carried  away  our  top  gear 
that  the  top  mast  and  yards  would  come  down. 

Q.  Did  you  think  at  that  time  that  a  collision  was 
unavoidable?        A.  Yes. 

Q.  Where  was  she  anchored  the  next  morning  with 
respect  to  the  anchorage  of  the  previous  night? 

A.  She  was  in  the  same  place,  or  very  close  to  it. 

Q.  Did  you  hear  the  statement  of  the  first  officer  of 
the  "Transit"  in  which  he  said  she  was  anchored  next 
morning  off  the  sugar-house,  to  the  southward  of 
the  Union  Iron  Works  ?        A.  Yes. 

Q.  Will  you  state  whether  or  not  that  is  correct? 

A.  He  is  mistaken  there. 

Q.  Will  you  state  whether  or  not  if  you  had  drifted 
to  that  position  it  would  be  necessary  for  you  to  have 
drifted  past  the  "Sonoma"  and  "Ventura"? 

A.  To  be  abreast  of  the  sugar-house  I  would  have 
to  pass  both  those  vessels. 

Q.  Do  you  know  the  size  of  the  bell  that  was  on 
the"Fullerton"? 

A.  It  was  about  a  9  or  10  inch  bell.     [13] 

Q.  Could  you  hear  the  paddle-wheels  or  any  noise 
from  the  "Transit"  as  she  approached?        A.  Yes. 

Q.  What  noises  did  you  hear  ? 

A.  The  thumping  of  the  paddle-bucket  and  the 
wash  of  the  water  under  the  bows. 
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Q.  I  will  ask  you  whether  or  not  the  fog-bell  on 
Mission  Slip  always  rang  during  the  fog. 

A.  There  were  times  that  I  heard  the  boats  going 
in  there;  they  would  have  to  blow  several  blasts  to 
get  the  bell  going  before  going  into  the  slip. 

Q.  What  kind  of  a  bell  was  it,  do  you  know  I 

A.  I  don't  remember  of  seeing  it.  It  must  be  a 
fairly  good-sized  bell — a  bell  rung  by  hand,  I  sup- 
pose. 

Cross-examination. 

Mr.  HENaSTLER.— Q.  How  old  are  you,  did  you 
say,  Mr.  Hemming?        A.  28. 

Q.  When  were  you  first  employed  on  the  ''Fuller- 
ton"?        A.  On  June  10,  1909. 

Q.  On  June  10,  1909?        A.  Yes. 

Q.  You  remember  that  date  distinctly,  do  you? 

A.  I  am  very  certain  of  it. 

Q.  Where  was  the  "FuUerton"  at  that  time  ? 

A.  At  the  Union  Iron  Works. 

Q.  When  did  you  first  go  on  board  of  her  ? 

A.  To  go  to  work  on  board  of  her? 

Q.  Yes. 

A.  Why,  on  that  date  at  the  Union  Iron  Works  in 
the  drydock. 

Q.  What  was  your  business  before  June  10,  1909? 

A.  I  was  engineer  and  winch-driver  on  the  ' '  Santa 
Paula." 

Q.  Engineer  and  winch-driver  employed  on  what  ? 

A.  On  the  barge  ''Santa  Paula."     [14] 

Q.  How  long  were  you  employed  as  such  on  that 
barge  ?        A.  Four  years  and  about  a  month. 
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Q.  You  say  that  is  a  barge  or  a  bark? 

A.  A  barge. 

Mr.  CAMPBELL.— Q.  A  steam  schooner? 

A.  A  tow. 

Mr.  HENGSTLER.— Q.  Has  that  barge  any 
power  of  locomotion  ?        A.  No. 

Q.  It  is  a  barge  that  can  only  move  by  its  being 
towed?        A.  Yes. 

Q.  You  say  you  were  engineer  on  her  and  what 
else?        A.  Winch-driver. 

^Q.  By  "engineer"  you  mean  what — what  duties 
did  you  have  to  perform  on  that  barge  ? 

A.  Run  the  engine  and  windlass  for  hoisting  sails 
and  anchors  and  pumps. 

Q.  That  is  the  donkey-engine  that  is  used  on  that 
barge  ?        A.  The  same  as  the  donkey-engine. 

Q.  For  the  purpose  of  loading  and  unloading,  isn't 
it?        A.  Yes. 

Q.  Just  running  a  donkey-engine,  isn  't  it  ? 

A.  Yes. 

Q.  Had  you  ever  been  employed  as  a  sailor  before 
that  on  any  vessel,  either  steam  vessel  or  sailing  ves- 
sel ?        A,  Only  on  small  boats  about  the  bay. 

Q.  You  have  never  been  on  deep-sea  vessels,  have 
you?        A.  Only  those  two. 

Q.  What  ones? 

A.  The  barge  "Santa  Paula"  and  the  barkentine 
"Fullerton." 

Q.  Those  were  the  only  large  vessels  that  you  have 
ever  been  employed  on  in  any  capacity,  were  they? 

A.  Yes. 
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Q.  You  are  not  a  sailor,  are  youf 

Mr.  CAMPBE'LL.— What  do  you  mean  by  a 
sailor  f 

Mr.  HENGTSTLER.— Q.  You  bave  never  gone  to 
sea? 

A.  Yes,  I  have  gone  to  sea.     [15] 

'Q.  In  what  vessel  ? 

A.  In  the  "Pullerton"  and  the  ''Santa  Paula." 

Q.  In  the  "Fullerton"?        A.  Yes. 

Q.  Whereabouts  did  you  go  in  the  ''PuUerton"? 

A.  To  Honolulu. 

Q.  Were  you  a  member  of  the  crew  at  the  time 
you  went  to  Honolulu  on  the  "FuUerton'"? 

A.  Yes. 

Q.  When  was  thaf? 

A.  That  was  in  the  first  part  of  July,  1909;  we 
landed  in  Honolulu  on  July  14th  or  15th,  1909. 

Q.  Then  you  came  back  to  San  Francisco  in  her, 
did  you  ?        A.  Yes. 

Q.  What  did  you  do  during  the  voyage,  did  you 
have  to  run  an  engine  or  what  was  your  work  ? 

A.  Running  the  engine  for  getting  up  sails,  and 
pumps  for  washing  the  decks,  and  the  like. 

Q.  That  was  again  running  a  small  engine,  was  it 
not?        A.  Yes. 

Q.  A  donkey-engine  for  the  purpose  of  running  the 
electric  lights?        A.  Yes. 

Q.  But  you  have  never  had  anything  to  do  with 
navigation,  have  you  ? 

A.  In  small  boats  I  have. 

Q.  Small  boats,  what  do  you  mean  by  that? 
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A.  Well,  in  launches  and  yachts. 

Q.  About  the  bay?        A.  Yes. 

Q.  You  say  the  "Fullerton"  came  to  anchor  in 
about  October,  1909,  in  this  bay  ? 

A.  About  that  time. 

Q.  Who  gave  you  instructions  at  that  time  as  to 
what  you  were  to  do  on  board  of  the  ''Fullerton"? 

A.  Captain  Grant. 

Q.  Captain  Grant  did  ?        A.  Yes. 

Q.  What  did  he  tell  you? 

A.  That  one  man  should  keep  the  night  watch  and 
the  other  man  the  day  watch. 

Q.  Is  that  all  he  told  you? 

A.  That  is  all  that  I  remember  of.     [16] 

Q.  Then  you  did  that,  you  kept  the  night  watch 
from  the  time  you  went  on  board  until  the  time  of 
this  collision?        A.  Yes. 

Q.  How  did  you  do  that  ?  What  did  you  do  when 
you  kept  the  night  watch? 

A.  Kept  the  lights  clean  and  burning,  rang  the 
bell  in  case  of  fog ;  in  case  the  wind  should  rise  and 
there  was  danger  of  the  ship  dfagging  the  anchor, 
letting  go  another  anchor  or  pay  out  more  chain,  and 
when  the  wind  went  down,  take  up  an  anchor  so  as 
not  to  let  the  anchors  get  foul. 

Q.  Did  you  ever  study  the  rules  of  navigation  with 
reference  to  the  lights  which  are  required  on  a  ves- 
sel ?        A.  Yes,  I  have  read  the  rules  many  times. 

Q.  When  did, you  do  that? 

A.  Several  times  when  I  have  had  copies  of  them. 
When  I  was  in  small  boats,  and  at  times  when  I  was 
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at  sea,  if  I  had.  a  copy  of  them  I  would  look  them 

over. 

Q.  What  are  the  rules  with  reference  to  a  vessel 
which  is  laying  at  anchor — what  are  the  anchor  lights 
prescribed  by  law? 

A.  A  vessel  of  150  feet  and  under  has  to  have  one 
light  on  the  forward  part  of  the  vessel  at  a  distance 
of  about  nearly  20  feet  above  the  hull. 

Q.  Nearly  20  feet  above  the  hull? 

A.  Yes.  Over  150  feet  she  had  to  have  a  light  for- 
ward and  a  light  on  or  near  the  stern  of  the  vessel  to 
show  all  around  the  horizon ;  the  forward  must  be  not 
less  than  20  feet  and  not  over  40  feet  on  the  beam  of 
the  vessel  about  the  hull. 

Q.  How  long  have  you  known  this  rule,  Mr.  Hem- 
ming? 

A.  I  could  not  say.  I  read  the  rules  when  I  was 
in  the  small  boats  before  I  started  going  to  sea ;  I 
started  to  go  to  sea  in  1905. 

Q.  You  mean  by  starting  to  go  to  sea  going  about 
the  bay  in  these  little  launches? 

A.  No,  going  in  the  oil  ships  up  and  [17]  down 
the  coast,  and  I  made  a  trip  over  to  the  Islands  on 
the  "Pullerton"  when  I  w^as  on  her. 

Q.  It  was  at  that  time  that  you  studied  the  rules 
with  reference  to  anchor  lights,  was  it,  1905? 

A.  Before  that  time,  I  remember  of  having  one  of 
these  little  copies  of  pilot  rules  and  looking  over  it, 
seeing  the  rules  for  vessels  at  anchor  in  that. 

Q.  Did  the  captain  instruct  you  as  to  what  the 
rule  was  with  reference  to  the  anchor  lights  and  to 
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look  out  for  their  position  before   be  engaged  you 

upon  the  "Fullerton'"? 

A.  The  place  for  the  lights  was  always  maintained 
there ;  the  anchor  lights  were  first  put  up  by  the  mate 
of  the  vessel  when  she  laid  up. 

Q.  You  never  changed  the  anchor  lights,  did  you  ? 

A.  No. 

Q.  They  were  electric  bulbs  that  were  fixed  there 
when  you  first  got  there?' 

A.  They  were  in  lanterns,  and  you  hoisted  them 
up  with  a  pulley  to  a  block  that  was  made  fast. 

Q.  Did  you  do  that? 

A.  Yes.  If  one  of  the  globes  burned  out  I  would 
put  in  a  new  one  and  hoist  the  lamp  up  to  where  it 
belonged. 

Q.  Do  you  know  how  high  the  electric  riding  light 
in  the  fore  part  of  the  vessel  was  about  the  deck  ? 

A.  It  looked  to  me  about  20  feet  above  the  wind- 
lass. 

Q.  About  20  feet ;  it  might  have  been  less,  might  it 
not? 

A.  Well,  I  could  not  say  as  to  a  couple  of  feet,  but 
it  is  my  opinion  it  was  a  good  20  feet. 

Q.  How  high  above  the  deck  do  you  think  the  rid- 
ing light,  the  anchor  light  of  the  "Fullerton"  in  the 
stern,  was? 

A.  It  was  high  enough  above  the  poop  deck  to  show 
above  the  captain's  cabin,  which  was  about  as  high 
as  a  man  could  reach     [18]     above  the  poop. 

Q.  With  reference  to  the  bell  on  the  'Tullerton," 
was  that  same  bell  there  when  you  first  went  on  board 
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or  has  the  bell  been  changed  since  that  time  f 

A.  The  same  bell  was  there, 

Q.  Do  you  know  what  the  law  prescribes  with 
reference  to  the  bell  on  a  sailing  vessel?  Just  say 
yes  or  no.        A.  Yes. 

Q.  You  do?        A.  Yes. 

Q.  What  is  it?        A.  It  must  be  over  8  inches. 

Q.  It  must  be  over  8  inches  in  the  kind  of  vessels 
of  the  size  of  the  "FuUerton"?        A.  Yes. 

Q.  How  long  have  you  known  that,  Mr.  Hemming  ? 

A.  I  also  learned  that  from  the  pilot  rules. 

Q.  You  also  learned  from  the  pilot  rules  that ;  you 
have  also  known  that  for  years,  have  you  ? 

A.  Yes. 

Q.  What  is  the  fog  signal  that  the  law  prescribes 
in  the  kind  of  the  vessels  that  the  ''Fullerton"  is  in 
foggy  weather  ? 

A.  The  bell  has  to  be  struck  rapidly  for  about  5 
seconds  at  intervals  of  not  more  than  a  minute. 

Q.  When  did  you  first  learn  that? 

A.  Several  years  ago. 

Q.  You  say  you  had  never  been  on  a  sailing  vessel 
as  a  night  watchman  before  this — have  you  ? 

A.  I  have  taken  the  night  watch  on  the  **  Santa 
Paula"  at  odd  times. 

Q.  While  she  was  lying — 

A.  (Intg.)  I  would  relieve  somebody  when  she 
would  be  at  anchor  in  the  bay. 

Q.  When  she  would  be  at  anchor  in  the  bay? 

A.  Yes. 

Q.  Were  you  the  regular  night  watchman  at  that 
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time  or  was  somebody  else  the  night  watchman  ? 

A.  I  would  relieve  the  night  watchman  when  he 
would  go  off  for  his  supper,  or  sometimes  would  go 
ashore  to  get  the  captain,  or  something  of  that  kind. 
[19] 

Q.  Where  was  the  bell  located  on  the  '  *  Fullerton, ' ' 
just  where?        A.  Just  forward  of  the  fore  mast. 

Q.  Just  forward? 

A.  Fastened  to  the  fore  mast. 

Q.  Was  it  set  upon  the  deck  or  fastened  in  the  rig- 
ging, or  where  was  it  f 

A.  It  was  on  the  mast  itself. 

Q.  It  was  fastened  on  the  mast  itself  ?        A.  Yes. 

Q.  How  high  above  the  deck  ? 

A.  It  was  just  a  bit  higher  than  the  forecastle- 
head. 

Qu  Just  a  bit? 

A.  A  bit  higher  than  the  forecastle-head ;  yes. 

Q.  A  bit  higher  than  the  forecastle-head,  would 
that  be  within  your  reach  ?        A.  Yes. 

Q.  Would  the  clapper  be  within  your  reach? 

A.  The  cord  on  clapper  would. 

Q.  The  cord  on  the  clapper  would  be  ?        A.  Yes. 

Q.  How  far  down  does  that  cord  reach  ? 

A.  Well,  the  cord  was  about  10  feet  long,  10  or  12 
feet  long,  and  of  course  there  was  bit  of  slack  that 
would  let  it  sag  down  so  that  you  could  reach  it  from 
the  main  deck  or  the  forecastle-head. 

^Q.  Where  did  you  usually  stand  when  you  used 
that  cord  for  the  purpose  of  ringing  the  bell,  on  the 
forecastle-head  or  on  the  main  deck? 
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A.  Either  place,  whichever  we  chose ;  if  it  was 
blowing  and  raining  and  very  cold,  sometimes  we 
would  go  behind  the  forecastle,  where  we  would  be  a 
little  sheltered,  and  we  could  look  over  each  side  and 
walk  up  on  the  forecastle  at  intervals. 

Q.  That  night  of  the  collision,  where  were  you 
posted  when  you  rang  the  bell  after  11  o'clock     [20] 

A.  On  the  forecastle-head  and  the  main  deck,  both, 
at  different  times. 

Q.  Both  at  different  times?        A.  Yes. 

Q.  You  did  not  stay  in  one  place! 

A.  No,  I  was  walking  the  deck. 

Q.  You  were  walking  the  deck;  what  were  you 
walking  the  deck  for  ?        A.  To  keep  warm. 

Q.  How  long  did  it  take  you  to  get  up  from  the 
main  deck  to  the  forecastle-head  ? 

A.  It  might  be  2  or  3  seconds,  about  7  or  8  steps. 

Q.  There  are  steps  up  or  is  it  a  ladder? 

A.  Steps. 

Q.  To  what  part  of  the  forecastle-head  did  you 
have  to  go  in  order  to  ring  the  bell  ? 

A.  Just  on  the  after  part. 

Q.  Near  the  break  or  near  the  aft  ? 

A.  It  is  near  the  after  part. 
Q.  Near  the  after  part?    A.  Yes. 

Q.  How  near  the  railing  on  the  forecastle? 

A.  There  was  a  railing  across  the  deck,  but  you 
could  keep  your  hand  on  it;  you  could  walk  back  and 
forth  across  the  forecastle-head. 

Q.  Was  the  rope  of  that  bell  anywhere  near  that 
railing?        A.  Fastened  to  the  railing. 
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Q.  It  was  fastened  to  the  railing  ?        A.  Yes. 

Q.  How  near  to  the  steps  between  the  main  deck 
and  the  forecastle-head  was  the  rope? 

A.  About  15  feet. 

Q.  About  15  feet.  It  was  nearer  to  the  port  side, 
was  it,  to  the  port  railing? 

A.  It  came  over  a  little  nearer  the  starboard  rail^ 
ing  than  amidship. 

iQ.  The  steps  went  up  on  the  port  side  ? 

A.  On  both  sides;  steps  on  each  side.     [21] 

Q.  Now,  you  sometimes  used  one  rope  and  some- 
times you  used  the  other  rope — 

A.  We  used  the  same  rope. 

Q.  You  used  the  same  rope  ?        A.  Yes. 

Q.  But  you  were  in  two  different  positions,  weren't 
you,  when — 

A.  (Intg.)  On  the  forecastle-head  you  used  the 
end  where  it  was  fastened  to  the  rail  and  on  the  main 
deck  you  took  the  slack  and  used  it. 

Q.  It  is  the  same  rope  ?        A.  The  same  rope ;  yes. 

Q.  Did  your  engine  require  any  attention  during 
that  time?        A.  Not  that  night. 

Q.  If  it  had  required  any  attention  you  would  have 
had  to  go  into  the  engine-room  ? 

A.  I  would  have  had  to  light  the  oil  lights  and 
called  the  day  watchman  out. 

Q.  You  would  have  had  to  light  the  lights  and 
called  the  watchman  out  ? 

A.  Call  him  out  to  light  them  or  light  them  myself. 

Q.  In  the  meantime  there  would  not  have  been  any 
lights  on  board,  if  that  had  happened  ? 
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A.  Not  until  I  had  the  oil  lights  hoisted  up. 

Q.  Whereabouts  were  those  oil  lamps  ? 

A.  They  were  in  the  cabin. 

Mr.  CAMPBELL.— What  has  that  to  do  with  it; 
you  have  admitted  already  the  lights  were  burning. 

Mr.  HENGSTLER.— I  want  to  show  that  this  man 
had  too  many  duties  to  perform  to  be  able  to  perform 
any  of  them  properly. 

Mr.  CAMPBELL.— Go  ahead. 

Mr.  HENGSTLER.— Q.  I  have  forgotten  what 
the  captain  told  you  when  he  instructed  you  in  rela- 
tion to  your  duties.    What  did  he  say  to  you  ? 

A.  He  said  one  of  us  was  to  keep  [22]  the  night 
watch  and  the  other  the  day  watch  on  the  vessel. 

Q.  Then  you  arranged  it  between  yourself  that  you 
were  going  to  keep  the  night  watch  ?        A.  Yes. 

Q.  What  time  that  night  did  you  go  on  watch  ? 

A.  When  I  lighted  the  lights  I  considered  I  was  on 
watch ;  we  were  both  on  board  the  vessel. 

Q.  What  time  was  it  that  night,  if  you  remember? 

A.  Just  a  little  before  sun  down,  around  5  o  'clock, 
or  a  little  earlier. 

Q.  Where  was  the  other  man  at  about  11  o'clock, 
do  you  know?        A.  He  was  in  his  room,  I  believe. 

Q.  On  the  lower  deck  ? 

A.  He  was  in  the  aft  part  of  the  vessel  somewhere. 

Q.  Was  there  anybody  else  on  board  of  the  "Ful- 
lerton"  at  about  11  o'clock  that  night?        A.  Yes. 

Q.  Who  was  there  ? 

A.  My  father  was  on  board. 

(J.  Your  father  was  on  board ;  had  he  any  duties  on 
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board  of  that  vessel  to  perform'?        A.  No. 

Q.  What  was  he  doing  there? 

A.  He  had  been  visiting  me  that  day. 

Q.  When  did  he  come  on  board? 

A.  I  don't  remember  whether  it  was  that  same  day 
or  the  day  before. 

Q.  Where  was  he  at  11  o'clock? 

A.  He  was  some  place  in  the  cabin  aft. 

Q.  When  did  you  leave  your  father — ^when  did  you 
last  see  him  that  evening  ? 

A.  As  near  as  I  remember,  it  was  around  9  o'clock 
or  a  little  after  that  he  went  to  bed. 

Q.  Up  to  that  time,  till  9  o'clock,  where  were  you, 
were  you  together  ? 

A.  We  had  been  around  the  after  deck  talking  to- 
gether. 

Q.  Do  you  know  whether  or  not  he  was  on  deck 
after  11  o'clock?     [23] 

A.  I  didn't  see  him  until  the  time  of  the  collision. 

Q.  Was  he  dressed  when  you  first  saw  him  ? 

A.  I  believe  he  had  his  clothes  on. 

Q.  He  had  his  clothes  on.    How  soon  after  the  col- 
lision did  you  see  him  ?        A.  A  very  short  time. 

Q.  A  minute  or  two  after  the  collision? 

A.  Just  a  very  few  moments. 

Q.  Where  was  he  ? 

A.  He  was  on  the  poop  deck  aft. 

Q.  On  the  poop  deck?        A.  Aft. 

Q.  Dressed  at  that  time  ? 

A.  I  don't  remember  just  how  he  was  dressed,  but 
he  had  some  of  his  clothes  on. 
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Q.  Are  you  certain,  Mr.  Hemming,  that  your 
father  was  not  with  you  at  11  o  'clock,  between  11  and 
half -past  11  in  the  forward  part  of  the  ''FuUerton"? 

A.  He  was  not  with  me  until  after  the  collision. 

Q.  You  are  positive  of  that,  that  he  was  not  with 
you  at  the  time  of  the  collision  1 

A.  From  the  time  he  went  to  bed,  which  was 
around  9  o'clock,  until  the  time  of  the  collision,  I  did 
not  see  him. 

Q.  You  did  not  see  him  until  the  time  of  the  colli- 
sion?       A.  No. 

Q.  You  are  positive  he  was  not  there  just  before 
the  collision '?        A.  He  was  not. 

Q.  What  time  on  that  evening  before  did  you  take 
your  dinner  ? 

Mr.  CAMPBELL. — The  same  night  or  the  night 
before  *? 

Mr.  HENGSTLER.— Q.  The  same  night  the  colli- 
sion happened? 

A.  I  believe  it  was  just  after  I  hung  the  lights  up 
we  had  dinner.  I  am  not  certain  which ;  just  before 
or  just  after. 

Q.  What  time  about  would  that  be  ? 

A.  If  it  was  after,  which  I  believe  it  was,  I  believe 
that  I  came  from  putting  the  lights  out  and  went 
right  to  dinner,  had  supper ;  that  would  be  shortly 
[24]     after  5  o'clock. 

Q.  Where  did  you  take  your  dinner — up  on  the 
poop  deck?        A.  In  the  galley. 

Q.  On  board  the  '^Fullerton"?        A.  Yes. 

Q.  Did  you  always  take   your  meals   aboard  the 
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''Fullerton"  or  did  you  sometimes  go  ashore? 

A.  We  cooked  our  own  meals  aboard  there. 

Q.  Regularly?        A.  Yes. 

_Q.  Once  in  a  while  you  went  ashore  to  take  your 
meals  ? 

A.  Not  to  take  my  meals  unless  it  would  be  that 
we  might  be  visiting  ashore,  or  something  like  that. 

Q.  Mr.  Hemming,  when  you  were  engaged  in  the 
engine-room,  you  could  not  attend  to  the  bell  at  the 
same  time,  could  you  ? 

A.  Well,  if  the  bell  needed  attention  I  would  have 
to  call  on  the  day  w^atchman  to  be  up  at  the  same  time. 

Q.  During  the  two  months  or  so  when  you  were 
there  as  night  watchman  how  often  did  you  have  oc- 
casion to  call  the  other  watchmian  up  in  case  you  had 
to  go  into  the  engine-room  ? 

A.  I  don't  remember  of  ever  having  to  do  that  to 
help  me  with  the  engine ;  but  when  we  would  let  go 
two  anchors  or  in  getting  them  up  I  would. 

Q.  You  had  sometimes  to  change  the  anchors  dur- 
ing your  watch  at  night,  did  you  ?        A.  Yes. 

Q.  Whenever  you  had  to  do  that  you  would  call 
him? 

A.  I  would  have  to  have  the  day  watchman  to  help 
me. 

Q.  When  did  you  change  anchors  ? 

A.  If  I  had  to  use  two  anchors,  when  the  weather 
was  rough,  when  the  tide  turned  I  had  to  take  up  one 
of  the  anchors  so  it  did  not  foul  the  other  one. 

Q.  Did  you  make  any  change  in  the  anchors  on  the 
night   of  the     [25]     collision  before  the   collision 
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happened?        A.  No,  not  that  I  remember  of. 

Q.  You  are  sure  no  change  was  made  in  your  an- 
chors that  night  ? 

A.  I  am  quite  certain,  because  the  weather  was 
quite  calm. 

Q.  The  changes  in  the  tide  did  not  make  it  neces- 
sary to  make  any  change  in  your  anchors'? 

A.  No,  we  had  only  one  anchor  down. 

Q.  How  far  from  the  shore,  do  you  think,  the  ''  Ful- 
lerton ' '  was  lying  at  anchor  upon  the  evening  of  the 
collision? 

A.  Well,  in  my  judgment  it  would  be  about  a  mile 
and  a  quarter  or  a  mile  and  a  half  off  of  the  Union 
Works  dock. 

Q.  About  a  mile  and  a  half? 

A.  Or  a  mile  and  a  quarter. 

Q.  Off  the  Union  Iron  Works  dock?        A.  Yes. 

Q.  That  was  the  nearest  point  to  the  shore,  was  it, 
the  Union  Iron  Works  dock  % 

A.  That  was  about — it  was  about  as  near  as  16th 
street ;  they  were  about  an  equal  distance. 

Q.  You  would  think,  then,  that  you  were  from  the 
shore  at  16th  street  about  a  mile  and  a  half  away  f 

A.  About  that. 

Q.  How  often  did  you  take  the  bearings  that  you 
mentioned  from  Goat  Island  to  Hunter's  Point? 

A.  Well,  if  w^e  had  bad  weather  and  it  was  blowing, 
I  used  to  take  a  look  at  our  bearings  to  see  whether 
she  had  started  to  drift,  or  after  a  blow,  if  I  changed 
anchors  I  would  look  to  make  sure  she  was  in  the 
same  place. 
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Q.  Were  you  instructed  by  the  captain  to  see  that 
she  remained  in  the  same  place? 

A.  Yes,  that  was  understood  in  keeping  the  watch, 
that  is  what  we  were  keeping  the  w^atch  for,  the  an- 
chor watch. 

Q.  But  the  captain  did  not  tell  you  that  expressly 
to  see  to  it  that  she  remained  in  the  same  place,  did 
he?     [26] 

A.  No,  because  he  understood  that  I  knew  enough 
to  do  so. 

Q.  That  is  your  surmise ;  he  did  not  say  anything 
about  that,  did  he,  that  you  should  look  out  that  she 
remain  in  the  same  place  ? 

A.  At  different  times  he  told  me  that  if  the  weather 
got  rough  to  let  go  both  anchors ;  he  instructed  me  at 
different  times  about  that  that  I  remember  of. 

Q.  How  often  did  he  come  on  board  during  those 
two  months  ? 

A.  Well,  he  generally  made  it  a  rule  to  come  on 
board  every  day  except  when  his  wife  was  sick; 
sometimes  he  stayed  away  for  a  day  or  two. 

Q.  When  he  came  on  board,  do  you  know  whether 
or  not  he  took  the  bearings  of  the  vessel  ? 

A.  I  believe  that  he  did ;  it  is  generally  customary 
to  do  so. 

Q.  That  is  the  captain's  business,  isn't  it,  to  look 
out  for  the  anchorage  ? 

A.  To  look  out  for  the  ship  in  general ;  yes. 

Q.  And  he  did  that  about  once  a  day,  did  he  not  ? 

A.  Yes. 

Mr.  CAMPBELL.— Did  what?    Came  aboard. 


vs.  Southern  Pacific  Company.  37 

(Testimony  of  Robert  Boyd  Hemming,  Jr.) 

Mr.  HENGSTLER.— Came  aboard  and  saw 
whether  or  not  the  "Fullerton"  had  changed  her 
position  and  took  the  bearing. 

Q.  How  did  you  take  these  bearings — ^with  an  in- 
strument, or  just  with  your  eye*?        A.  Just  by  eye. 

Q.  Just  by  your  eye  ?        A.  Yes. 

Q.  Are  you  practiced  in  that  f 

A.  Getting  the  range  ? 

Q.  Yes. 

A.  I  believe  I  could  do  very  well  at  it. 

Q.  You  mean  that  only  approximately,  don't  you, 
from  Goat  Island  to  Hunter's  Point,  that  you  were 
about  in  a  line  between  Goat  Island  and  Hunter's 
Point — ^by  that  you  mean  approximately,  don't  you? 

A,  As  near  as  you  could  see  by  your  eye.     [27] 

Q.  You  don't  mean  to  say  exactly? 

A.  As  near  as  you  could  see  by  your  eye. 

Q.  Did  you  ever  notice  a  change  in  the  position  of 
the  *'Fullerton"  at  any  time  when  you  were  taking 
these  bearings  in  the  course  of  the  two  months  ? 

A.  A  change  in  her  position  ?i 

Q.  Yes. 

A.  It  was  according  to  the  setting  of  the  tide;  it 
would  make  a  slight  difference ;  you  would  make  an 
allowance  for  that ;  if  the  wind  happened  to  be  blow- 
ing off  the  shore,  you  would  be  a  little  outside  of  the 
line,  and  if  towards  the  shore,  it  would  be  inside  of 
the  line ;  but  generally  the  vessel  laid  between  those 
points. 

Q.  But  she  did  drift,  did  she  not,  in  the  course  of 
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the  two  months? 

A.  Only  what  she  would  swing  on  the  length  of  her 
chain ;  she  did  not  change  her  bearings ;  that  is,  to  be 
perceptible. 

Q.  That  is  not  it ;  of  course,  I  know  that  she  swings 
according  to  the  tide,  and  the  location  on  the  flood 
tide  is  different  from  the  exact  point  where  she  is  on 
the  ebb  tide ;  but  ajDart  from  that,  didn  't  she  drift 
considerably  during  the  two  months  when  you  were 
lying  there  at  anchor  ? 

A.  She  never  dragged  her  anchors  to  my  knowl- 
edge. 

Q.  Not  to  your  knowledge  %        A.  No. 

Q.  You  are  not  sure  whether  she  did  or  not  % 

A.  I  am  quite  certain,  because  she  would  have  been 
out  of  the  position  where  she  always  remained  if  she 
had  dragged  them  to  any  extent. 

(An  adjournment  was  here  taken  until  Monday, 
January  20,  1913,  at  10  A.  M.) 

[Endorsed] :  Filed  May  12,  1913.  W.  B.  MaUng, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [28] 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Divi- 
sion. 

Hon.  F.  S.  DIETRICH,  Judge. 

No.  15,070. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Libelant, 
vs. 
Barkentine  "FULLERTON,"  Her  Tackle,  Apparel 
and  Ftimiture, 

Defendant. 

Monday,  January  20th,  1913. 

Reporter's  Transcript. 

ROBERT  BOYD  HEMMING,  Jr.,  cross-examin- 
ation, resumed. 

Mr.  HENGSTLER.— Q.  Mr.  Hemming,  what 
kind  of  a  vessel  is  the  "Fullerton" — iron  or  wooden  f 

A.  A  wooden  vessel. 

Q.  A  wooden  vessel?        A.  Yes,  sir. 

Q.  Now,  I  want  to  ask  you  to  draw  a  diagram 
showing  the  position  of  the  bell  which  you  used  on 
the  '^Fullerton"  in  relation  to  the  place  where  you 
stood  when  you  struck  the  bell.  Will  you  draw  it 
here  as  well  as  you  can  I        A.  Yes,  sir. 

Q.  Will  you  please  mark  the  place  where  the  bell 
is** A"?        A.  Yes,  sir  (marking). 

Q.  It  is  attached  here  to  the  fore  mast  ? 

A.  To  the  fore  mast ;  that  is  the  fore  mast. 
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Q.  Will  you  mark  the  place  on  deck  at  the  fore 
masf'B"? 

A.  Yes,  sir,  that  would  be  the  deck  below  that. 

Q.  Just  mark  the  place  on  the  main  deck  where  the 
fore  mast     [29]     meets  the  deck  ' '  B  "  ? 

A.  Yes,  sir   (marking). 

Q.  How  long  is  the  main  deck?  Draw  that  line 
through. 

A.  You  cannot  see  the  main  deck  through  the  bul- 
warks ;  there  is  a  line  through  it. 

,Q.  How  high  are  the  bulwarks  above  the  deck? 

A.  Well,  about  three  or  four  feet. 

Q.  About  three  or  four  feet?        A.  Yes,  sir. 

Q.  That  is  the  distance  from  the  point  *'B"  to  the 
point  "0"  would  be  about  three  or  four  feet,  would 
it?        A.  Yes,  sir. 

Q.  How  high  is  the  bell  from  the  point  "B"  or 
from  the  point  "C,"  whichever  you  prefer  to  give 
us? 

A.  Well,  I  would  just  about  be  able  to  touch  the 
bell  by  reaching  my  full  height. 

The  COURT.— Q.  Prom  the  deck? 

A.  Yes,  sir. 

Mr.  HENGSTLER.— Q,  That  would  be  how  high? 

A.  I  could  very  near  reach  the  bell. 

Q.  How  tall  are  you,  Mr.  Hemming  ? 

A.  About  five  foot  nine,  or  five  foot  ten. 

Q.  Would  you  say  the  bell  is  about  six  feet  and  a 
half  above  the  main  deck  ? 

A.  It  is  higher  than  that, 

Q.  Seven  feet? 
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A.  I  could  not  say  exactly;  it  is  about  that,  as  I  re- 
member. 

Q.  About  seven  feet  ? 

A.  In  the  neighborhood  of  seven. 

Q.  From  the  bell  extended  a  rope  ^        A.  Yes,  sir. 

Q.  What  was  that  rope  attached  to,  the  end  near- 
est to  the  bell  1 

A.  It  was  attached  to  the  clapper  of  the  bell. 

Q.  It  was  attached  to  the  clapper  of  the  bell  ? 

A.  Yes,  sir. 

Q.  What  part  of  the  clapper  was  it  attached  to, 
the  upper  or  lower  part?' 

A.  The  upper  part ;  there  is  an  eye  in  the  lower 
part  of  the  clapper  which  it  was  tied  in. 

Q.  How  heavy  a  rope  was  that  ? 

A.  A  cord  about  as  thick  as  my  finger;  I  guess 
somewhere  around  three-eighths  or  one-half  of  an 
inch.     [30] 

Q.  What  was  the  distance  from  the  point  *'C"  to 
the  break  of  the  forecastle  ? 

A.  I  should  judge  about  eight  feet. 

Q.  About  eight  feet? 

A.  Yes,  sir,  I  should  judge. 

Q.  Will  you  mark  the  point  where  the  break  of 
the  forecastle  meets  the  main  deck,  ''D"? 

A.  Yes,  sir,  that  is  the  most  aft  part  of  it. 

Q.  This  is  meant  to  be  the  aft  part  of  the  fore- 
castle ? 

A.  That  is  the  most  aft  extension  of  it. 

Q.  Mark  that  point ''D"? 

A.  Yes,  sir  (marking). 
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Q.  And  mark  the  point  of  tlie  forecastle  above 
*'D,"  mark  it  "E,"  the  point  where  the  break  meets 
the  forecastle-head.  I  do  not  want  you  to  include 
the  railing  of  the  forecastle-head.  This  is  the  point, 
is  it  not,  where  the  break  of  the  forecastle-head  meets 
with  the  forecastle?     (Pointing.) 

A.  That  is  the  most  aft  part  of  the  forecastle-head. 
That  is  the  deck  of  the  forecastle-head. 

,Q.  That  is  the  point  ^'E,"  is  it  not? 

A.  Yes,  sir. 

Q.  Now,  how  high  is  the  line  D-E.  How  high  is 
the  forecastle-head  above  the  main  deck  ? 

A.  As  near  as  I  can  remember,  I  could  lap  my  fin- 
ger by  standing  on  that  deck,  but  of  course  I  could 
not  pull  an}i;hing  o:ff  that  high  up. 

Q.  In  other  words,  standing  on  the  main  deck  you 
can  just  reach  up  to  the  forecastle-head? 

A.  Yes,  sir. 

Q.  Therefore,  the  height  of  D-E  is  a  little  less  than 
the  height  of  B-A,  is  it  not  ?        A.  Slightly  less. 

Q.  About  how  much  higher  than  the  forecastle- 
head  is  the  bell, ''A"? 

A.  Well,  as  near  as  I  remember  it  would  be  in  the 
neighborhood  of  a  foot. 

Q.  In  the  neighborhood  of  a  foot  ?        A.  Yes,  sir. 

Q.  Now,  there  is  on  the  forecastle-head  a  railing, 
is  there  not  ?        A.  Yes,  sir. 

Q.  On  both  sides  of  the  forecastle-head  ? 

A.  Both  sides  and     [31]     across  the  back. 

<3.  And  across  the  back?        A.  Yes,  sir. 

Q.  How  high  is  that  railing  ? 
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A.  About  two  foot  six. 

Q.  Two  foot  six?        A.  Yes,  sir. 

Q.  And  to  what  part  of  that  railing  is  the  other 
end  of  the  rope  attached  1 

A.  It  was  attached  further  forward  than  the  aft 
extension.  The  aft  extension  of  the  forecastle-head 
covered  the  engine  and  the  rope  was  led  in  here  to 
about  the  second  stanchion  on  the  railing  from  the 
most  aft  part  of  the  railing. 

Q.  On  the  port  side  or  the  starboard  side  1 

A.  Very  close  to  amidships;  this  extension  was 
amidships. 

Q.  I  do  not  understand  you.  Did  the  railing  run 
amidships "? 

A.  There  was  an  extension  amidships  from  the 
forecastle-head. 

Q.  There  was  an  extension  amidships  from  the 
forecastle-head  I        A.  Yes,  sir. 

Q.  You  could  stand  on  that,  could  you  ? 

A.  I  could  walk  out  on  that. 

Q.  And  there  was  a  railing  on  that  extension  f 

A.  Yes,  sir,  running  around  that  extension. 

Q.  There  was  a  railing  running  around  that  exten- 
sion?       A.  Yes,  sir. 

Q.  That  railing  was  not  amidships,  was  it.  It  ran 
across  the  vessel  ? 

A.  The  port  side  of  the  extension  was  nearly  amid- 
ships. 

Q.  The  port  side  of  the  extension  was  nearly  amid- 
ships?       A.  Yes,  sir. 

Q.  Was  it  nearer  to  the  port  side  of  the  vessel  ? 
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A.  Slightly  to  the  starboard  of  the  middle  of  the 
vessel. 

Q.  That  extension  of  the  forecastle-head  was  en- 
tirely on  the  starboard  side  of  the  forecastle-head, 
was  it  ?        A.  On  the  starboard  side  amidships. 

Q.  On  the  starboard,  half  of  the  forecastle? 

A.  Yes,  sir. 

<}.  And  the  end  of  the  rope  was  attached  to  the 
railing  which     [S2]     was  on  the  extension  % 

A.  Yes,  sir. 

Q.  Where  were  the  steps  which  led  up  from  the 
main  deck  to  the  forecastle-head'? 

A.  This  set  of  steps  went  up  between  the  extension 
of  the  forecastle-head  and  the  bulwarks  on  the  star- 
board side. 

Q.  They  went  up  from  the  main  deck,  didn't  they? 

A.  Yes,  sir. 

Q.  You  marked  them  here  as  going  up  from  the 
bulwarks? 

A.  You  cannot  see  them  through  the  bulwarks 
here. 

Q.  Suppose  you  extend  them  doT^^a. 

A.  Right  down  to  here,  to  "D,"  to  the  foot  of  the 
aft  extension  of  the  forecastle-head. 

Q.  The  steps,  therefore,  are  from  "P"  to  ''G"  on 
the  diagram?        A.  Yes,  sir. 

Q.  Now,  when  you  went  on  those  steps,  you  went 
to  the  forecastle-head,  you  do  not  come  out  on  the  ex- 
tension, but  you  come  out  on  the  forecastle-head  it- 
self, don't  you,  at  the  point  "G"?  When  you  get  up 
on  the  forecastle-head  you  do  not  get  out   on  the 
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extension  but  you  get   out   on    the   forecastle^head 
itself?        A.  At  the  corner  of  the  extension. 

Q.  Then  to  get  from  that  point  where  you  reach 
the  forecastle-head  to  the  point  where  the  bell  is,  you 
have  to  walk  back,  you  have  to  walk  out  on  the  exten- 
sion? 

A.  A  distance  of  about  six  feet  to  the  aft  part. 

Q.  In  other  words,  the  line  "Gr" — ''E"  is  six  feet, 
is  it  not  ?        A.  About  that. 

Q.  Now,  the  line  *'B" — "E,"  you  said,  was  how 
long — ^the  distance  from  the  fore  mast  to  the  break 
of  the  forecastle-head  is  how  long? 

A.  In  the  neighborhood  of  eight  feet. 

Q.  That  is  to  the  extension,  is  it  not  ? 

A.  Yes,  sir. 

^Q.  And  the  height  of  the  forecastle-head  above  the 
main  deck,  if  you  can  just  reach  it,  would  be  about 
seven  feet.     You  said  you  could  just  reach  it? 

A.  I  could  just  about  put  my  fingers,  [33]  a 
part  of  my  hand  on  the  top. 

Q.  You  think  that  would  be  about  seven  feet.  You 
have  said  so  ?        A.  That  is  a  close  guess. 

Q.  Now,  when  you  pull  the  rope,  Mr.  Hemming, 
you  do  not  strike  both  sides  of  the  bell  with  the 
clapper,  do  you  ?  You  only  strike  one  side  of  the  bell 
with  the  clapper? 

A.  Unless  you  should  let  the  clapper  fly  back  to 
hit  the  other  side. 

Q.  Which  way  do  you  do  ?  Do  you  let  the  clapper 
fly  back  or  do  you  pull  it  one  way  ? 

A.  By  pulling  it  one  way  it  makes  the  most  noise 
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with  the  bell,  which  I  did  from  the  forecastle-head. 

Q.  From  the  forecastle-head  you  pull  it  one  way 
and  that  gave  one  sound  and  then  you  pull  it  again 
and  that  gave  another  sound.  That  is  the  way  you 
did  ?        A.  Every  time  you  pull  it  it  rang  the  bell. 

Q.  When  you  were  standing  on  the  main  deck  you 
reached  up  to  the  slack  of  that  rope "? 

A.  Yes,  sir. 

Q.  And  pulled  it  that  way  ^        A.  Yes,  sir. 

Q.  In  that  case  how  did  the  clapper  strike,  on  one 
side  or  both  sides?        A.  Just  as  you  choose. 

Q.  Which  way  did  you  choose  1 

A.  It  would  sound  the  hardest  by  pulling  it  one 
way.  You  would  have  to  pull  the  arm  too  far  to 
sound  both  sides  and  make  it  sound  quickly. 

Q.  Before  the  collision  you  ran  from  the  forecastle- 
head  down  on  the  main  deck  and  you  go  back  as  far 
as  the  mizzen  rigging,  did  you  not  ? 

A.  Yes,  sir,  I  left  the  forecastle-head  just  previous 
to  the  time  of  the  collision. 

Q.  On  which  side  of  the  vessel  did  you  run  back  ? 

A.  I  came  along  the  starboard  side. 

Q.  On  the  starboard  side?        A.  Yes,  sir. 

Q.  That  was  the  side  on  which  the  "Transit"  was 
approaching  you  ?        A.  Yes,  sir. 

Q.  Was  there  anything  in  your  way  as  you  ran 
back  ?  Did  you  have  to  go  around  any  house  or  any 
structure  on  the  ship  1     [34] 

A.  The  deck  was  clear  along  the  starboard  side. 

Q.  Is  there  a  kind  of  alley^vay  there  ? 

A.  Yes,  sir. 
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Q.  You  ran  along  that,  did  you  f        A.  Yes,  sir. 

Q.  Was  there  anything  in  your  way  as  you  ran 
along  that  you  had  to  get  over? 

A.  Nothing  that  I  remember  of. 

Mr.  HENaSTLER.— That  is  all. 

Redirect  Examination. 

Mr.  CAMPBELL. — Q.  Mr.  Hemming,  just  one  or 
two  questions.  Do  you  hold  any  license  at  the  pres- 
ent time  from  the  United  States  Government  f 

A.  Yes,  sir. 

Q.  What  character  of  license? 

A.  I  hold  a  license  for  operating  motor  vessels  and 
an  engineer's  license  for  marine  gas  engines. 

Q.  You  say  a  license  for  operating  motor  vessels? 

A.  Yes,  sir. 

Q.  In  what  capacity? 

A.  Captain  of  motor  vessels  carrying  passengers 
for  hire  and  other  work. 

;Q.  What  do  you  mean  by  motor  vessels? 

A.  A  vessel  propelled  by  engines  other  than  steam ; 
electric  and  so  forth. 

Q.  Some  question  has  been  made  about  your  sea 
experience,  and  you  said  that  you  had  been  in  the 
*' Santa  Paula."  How  large  a  vessel  is  the  ** Santa 
Paula"  compared  with  the  "Fullerton"? 

A.  She  is  a  vessel  about  one-half  the  size  or  a  little 
larger  perhaps. 

Q.  Wliat  trade  was  she  used  in? 

A.  In  the  oil  trade  on  the  coast. 

Q.  Between  what  ports  did  she  ply  when  you  were 
In  her? 
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,Q.  San  Diego,  San  Pedro,  Eureka,  Portland,  As- 
toria, Tacoma  and  Seattle. 

Q.  How  long  were  you  in  ber  ? 

A.  Four  years  and  about  a  month. 

Q.  Where  did  the  "Fullerton"  ply  during  the 
period  of  your  service  in  her  ? 

A.  To  San  Diego,  San  Pedro,  Ventura,  Port  San 
Luis,  San  Francisco,  Portland,  and  I  believe  Seattle 
and  Honolulu. 

Mr.  CAMPBELL.— That  is  all.     [35] 

Recross-examination. 

Mr.  HEN'GSTLER.— Q.  How  large  a  vessel  is  the 
**Fullerton,"  Mr.  Hemming? 

A.  She  is  1400  and  some  odd — 1492. 

Q.  Do  you  know  her  dimensions  ? 

A.  I  believe  she  is  235  feet  over  all. 

Q.  23'5  feet  is  her  length?        A.  I  believe  so. 

Q.  You  do  not  know  the  other  dimensions,  do  you  % 

A.  I  have  a  remembrance  that  she  has  a  42  foot 
beam. 

Q.  And  how  wide? 

A.  42  foot — 41  or  42  feet  wide. 

Q.  She  is  a  very  large  vessel,  is  she  not  ? 

A.  She  is  a  medium  sized  sailing  vessel. 

Q.  She  has  4  masts?        A.  Four. 

Q.  Would  you  call  a  four-masted  sailing  vessel — 
would  you  call  her  a  very  large  sailing  vessel  ? 

A.  What  is  called  a  large  sailing  vessel  is  two  or 
three  times  her  size. 

Q.  Are  there  any  larger  sailing  vessels  here  on  tihe 
coast  than  the  '  *  Fullerton ' '  ? 
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A.  In  the  coast  trade,  you  mean? 

Q.  Yes,  in  the  coast  trade  ? 

A.  I  don't  say  that  I  can  name  them  just  now. 

Q.  You  do  not  know  of  any,  do  you?  When  you 
speak  of  a  sailing  vessel  that  is  two  or  three  times  the 
size  of  the  "Fullerton"  what  sailing  vessel  are  you 
thinking  of? 

A.  Vessels  such  as  the  Standard  Oil  Company 
have  packing  oil  out  to  China. 

Q.  Mr.  Hemming,  how  long  have  you  had'  that  li- 
cense as  a  captain  of  motor  boats  ? 

A.  I  don't  remember  when  I  took  that  out. 

The  COURT.— Q.  About? 

A.  About  two  years  ago ;  I  think.  . 

Mr.  HENGSTLER.— Q.  About  two  years  ago. 
You  got  it  after  this  collision,  didn't  you? 

A.  Yes,  sir,  just  after  that. 

Q.  When  you  were  in  the  "Santa  Paula"  you  were 
there  as  donkeyman,  weren't  you — ^all  the  time  you 
were  in  the  "Santa  Paula"  you  were  rimning  the 
donkey-engine  ?  That  was  your  duty,  was  it  not  ? 
[36] 

A.  Running  the  engine  for  the  windlass  and  pump 
and  electric  lights  and  so  forth. 

Q.  That  is  what  they  call  the  donkeyman,  is  it  not? 

A.  In  most  vessels  that  would  be  classed  the  same 
as  the  donkeyman  or  pumpman. 

Mr.  CAMPBELL. — ^Just  one  question. 

Q.  Will  you  state  whether  or  not  the  forecastle- 
head  deck  is  flush  with  the  deck  with  the  extension 
from  the  forecastle-head? 
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A.  That  is  flush.     It  is  one  and  the  same  thing. 

Q.  The  f  or€castle-head  deck  stands  back  of  the  ex- 
tension?       A.  Yes,  sir. 

Mr.  HENaSTLE'R.— Q.  From  the  rear  part  of  it 
to  the  fore  part  of  it  it  rises  gradually,  does  it  not  ? 

A.  Only  with  the  sheer  of  the  ship. 

Q.  There  is  a  gradual  rise  towards  the  bow  sprit? 

A.  Not  more  than  the  sheer  of  the  ship. 

Q.  The  sheer  of  the  ship  is  of  that  kind  that  there 
is  an  elevation  of  the  fore  part  of  the  forecastle-head 
as  compared  with  the  aft  part  of  the  forecastle-head? 

A.  There  is  a  slight  incline  to  it. 

Mr.  CAMPBELL.— Q.  Was  that  incline  sufficient 
to  obstruct  the  range  of  the  sound  from  this  bell  ? 

A.  I  don't  believe  it  was.  The  bell  could  have  as 
well  been  put  here  if  I  had. 

Mr.  HENGSTLER.— Q.  You  could  not  tell  that 
for  certain  as  to  whether  it  obstructed  it,  or  not. 
You  never  have  actually  watched  that,  have  you  ? 

A.  It  was  apparent  that  vessels  always  heard  the 
bell  in  foggy  weather. 

,Q.  I  did  not  ask  you  that.     That  is  all. 

Mr.  CAMPBELL. — Q.  Just  what  was  your  rating 
in  the  ' '  Fullerton. ' '  What  were  you  called  on  board 
the  "Fullerton"?        A.  Engineer. 

Mr.  HENaSTLER.— Q.  That  is  rather  unusual  to 
be  called  an  [37]  engineer  on  a  sailing  vessel,  is 
it  not,  Mr.  Hemming  ? 

A.  They  call  the  handy  nian  the  engineer,  as  a  rule. 

Mr.  HENOSTLER.^That  is  all. 
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JOHN  OLSSON,  called  for  the  claimant,  sworn. 

Mr.  CAMPBELL.— Q.  What  vessel,  if  any,  were 
you  master  of  in  September,  1900? 

A.  The  tug  "Restless." 

Q.  By  whom  was  she  owned? 

A.  She  was  owned  by  J.  B.  Spreckels  &  Brothers, 
but  the  Red  Stack  Towboat  Company  operated  her  at 
the  time. 

Q.  What  is  the  name  of  the  Red  Stack  Towboat 
Company  ? 

A.  The  Shipowners  and  Merchants'  Towboat 
Company. 

Q.  Did  you  at  any  time  during  the  month  of  Sep- 
tember, 1909,  anchor  the  barkentine  '^Fullerton"  in 
the  bay  of  San  Francisco  ?'        A.  Yes,  sir,  I  did. 

Q.  Were  you  then  acting  in  the  capacity  of  master 
of  this  tug,  the  "Restless'"?        A.  Yes,  sir. 

Q.  Do  you  remember  the  date  that  you  anchored 
her  ?        A.  No,  sir,  I  do  not. 

Q.  Do  you  know  whether  or  not  it  was  in  the  month 
of  September? 

A.  Yes,  sir ;  I  believe  it  was  in  the  month  of  Sep- 
tember, 1909. 

Q.  How  long  had  you  been  plying  as  a  tugboat  cap- 
tain ?        A.  At  that  time  ? 

Q.  Yes.         A.  Six  or  seven  years. 

Q.  Were  you  familiar  with  the  forbidden  anchor- 
ages in  San  Francisco  Bay  I        A.  Yes,  sir. 

Q.  Where  did  the  most  southern  line  of  the  forbid- 
den anchorage  extend  ? 
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A.  It  extended  at  the  south  of  the  16th  street 
wharf. 

Q.  To  where? 

A.  To  the  light-house  in  Oakland  Creek,  or  the 
entrance  to  Oakland  Harbor. 

Q.  Alameda  mole?        A.  Yes,  sir.     [38] 

Q.  Where  with  reference  to  the  southern  line  of 
the  forbidden  anchorages  did  you  anchor  the  '*Ful- 
lerton"f 

A.  Oh,  about,  I  should  think — you  mean  the  dis- 
tance ? 

Q.  Did  you  anchor  it  north  or  south  of  the  south- 
ern end  ?        A.  South  of  the  southern  end. 

Q.  Anchoring  south  of  the  southern  end  will  you 
state  whether  or  not  she  was  within  the  forbidden 
anchorage  ? 

A.  She  was  clear  of  the  forbidden  anchorage. 

Q.  How  far,  in  your  judgment,  was  she  anchored 
south  of  the  forbidden  anchorage  ? 

A.  I  should  think  where  her  anchor  was  dropped — 
it  must  be  3,500  feet  from  where  her  anchor  was 
dropped.     It  might  be  between  1,500  and  2,000  feet. 

Q.  If  she  was  anchored  with  60  fathoms  of  cable 
out,  could  she  swing  in  the  forbidden  anchorage  in  an 
ebb  tide  ? 

A.  No,  sir;  she  was  not  swinging  in  the  forbidden 
anchorage. 

Mr.  CAMPBELL.— That  is  all. 

Cross-examination. 
Mr.  HENGSTLER.— Q.  Mr.  Olsson,  are  you  now 
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employed  by  the  Tugboat  Company,  the  Shipowners 

and  Merchants'  Tugboat  Company? 

A.  No,  sir. 

Q,.  What  is  your  business  now  ? 

A.  I  am  master  of  the  tug  ''Arabs,"  of  the  Pacific 
Mail  Steamship  Company. 

Q.  When  were  you  first  asked  to  come  here  and 
testify  in  this  case  ? 

A.  Oh,  it  is  abaut  two  years  ago ;  a  year  and  a  half 
ago. 

Q.  A  year  and  a  half  ago  1        A.  Yes,  sir. 

Q.  That  was  the  year  after  the  collision? 

A.  About  that ;  yes. 

Q.  When  you  were  in  the  employ  of  the  tugboat 
company  you  anchored  a  good  many  vessels,  didoa't 
you?        A.  Yes,  sir. 

Q.  In  the  course  of  that  year  ?        A.  Yes,  sir. 

Q.  Yet  you  are  able  to  remember  the  exact  circum- 
stances of  this  particular  anchoring? 

A.  Yes,  sir,  I  am. 

Q.  Do  you  remember  all  the  vessels  that  you  an- 
chored in  the  bay  during  the  year  1909i? 

A.  No,  sir.     [39] 

Q.  You  do  not  remember  all  of  them  ? 

A.  No,  sir. 

Q.  You  remember  some  of  them,  do  you? 

A.  This  particular  case  I  do  remember,  because 
that  morning  afterwards  there  was  a  collision.  It 
came  to  my  mind  then. 

Q.  It  came  to  your  mind  then  ? 

A.  Through  the  collision  that  the  "FuUerton"  was 
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in  with  this  ferry-boat. 

Q.  Who  did  you  talk  it  over  with  at  the  time  when 
it  came  in  your  mind  ? 

A.  I  saw  it  in  the  paper,  I  guess;  I  don't  know  if 
I  talked  with  anybody.  I  may  have  seen  it  in  the 
paper. 

Q.  You  saw  it  in  the  paper?'        A.  Yes,  sir. 

Q.  Then  you  remembered  that  you  anchored  the 
"Fullerton"  1,500  feet  from  the  forbidden  anchor- 
age ?        A.  Yes,  sir,  fully  that. 

Q.  In  that  particular  stop  ? 

A.  Yes,  sir,  well  clear  of  the  forbidden  anchorage. 

Q.  Is  the  "Fullerton"  the  only  vessel  about  which 
you  have  such  a  clear  memory  of  all  those  you  an- 
chored in  the  bay  of  San  Francisco  f 

A.  I  don't  know;  sometimes  we  have  a  way  of  re- 
membering them  by  one  thing  and  another.  It  is 
pretty  hard  to  remember  all  of  them  in  port. 

Q.  It  would  be  very  hard  to  remember  when  you 
do  so  much  work  ? 

A.  Yes,  sir,  when  the  ship  is  anchored  you  forget 
all  about  it. 

Q.  You  do  not  keep  a  written  memorandum  ? 

A.  Yes,  sir. 

Q.  Of  the  position  where  you  anchored  the  vessel  ? 

A.  Not  the  position,  just  the  time. 

Q.  Do  you  do  that  or  does  the  office  of  the  ship 
company  do  it? 

A.  The  office  of  the  Shipowners  and  Merchants' 
Towboat  Company  does  it  as  well  as  the  captain.  We 
do  not  put  the  place  where  we  anchor;  sometimes  we 
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would  say  about  lOth,  or  about  Folsom,  or  off  Meiggs. 

Q.  Are  you  sure  at  tbe  time  when  you  anchored 
the  ''FuUerton"  she  was  not  anchored  in  the  forbid- 
den anchorage  ?     [40] 

A.  Yes,  sir,  I  am  sure  of  that. 

Q.  You  are  sure  of  that? 

A.  That  is  in  the  Southern  Pacific  fairway.  She 
may  have  been  anchored  close  to  the  Western  Pacific. 

Q.  How  do  you  know  that  she  was  not  in  the  West- 
em  Pacific  fairway  f 

A.  I  do  not  know  that  it  was  established  at  the 
time. 

Mr.  CiAMPBELL.— We  think  that  that  is  immate- 
rial. 

A.  It  was  not  established  at  the  time. 

Mr.  HENGSTLER. — How  do  you  know  it  was  not 
established  at  the  time  % 

A.  Because  the  Western  Pacific  had  a  car  ferry 
running  at  the  time  over  to  the  slip  and  the  slip  was 
not  finished;  they  were  working  on  the  slip  at  the 
time,  building  it. 

Q.  When  was  the  new  anchorage  zone  established? 

A.  For  the  Western  Pacific,  you  mean? 

Q.  Yes.        A.  I  cannot  exactly  say. 

Q.  Do  you  know  whether  it  was  in  September, 
1900? 

A.  The  first  time  I  heard  about  it  was  when  I  was 
in  the  tugboat  and  they  furnished  us  with  a  chart  of 
the  forbidden  anchorage  on  a  small  scale, 
the  "Fullerton"  was  anchored?        A.  Yes,  I  am. 

Q.  And  you  are  positive  that  it  was  after  the  time 
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Q.  Are  you  sure  of  that  % 

A.  About  six  months. 

The  COURT.— Why  is  this  important? 

Mr.  HENOSTLER. — I  am  testing  his  memory. 
He  has  such  a  wonderful  memory  of  these  matters. 
As  a  matter  of  fact,  the  Western  Pacific  anchorage 
was  established  three  days  after  the  collision. 

Mr.  CAMPBELL. — This  chart  was  issued  in 
March,  1910. 

The  COURT. — You  may  proceed. 

Mr.  HENGSTLER.— It  was,  as  a  matter  of  fact, 
established  three  days  afterwards.  You  can  read 
that  in  the  rules  of  the  Harbor  Commissioners.     [41] 

Mr.  CAMPBELL.— We  stipulated  that  this  chart 
was  not  sent  out  by  the  board  until  March,  1910. 

Mr.  HENOSTLER.— You  don't  remember  the 
date  when  the  "Fullerton"  was  anchored? 

A.  No,  sir. 

[Testimony  of  Olaf  Olson,  for  Claimant.] 

OLAF  OLSON,  called  for  the  claimant,  sworn. 

Mr.  CAMPBELL. — ^Q.  What  is  your  present  busi- 
ness, Mr.  Olson? 

A.  I  am  in  the  Union  Oil  Company. 

Q.  On  board  what  vessel?        A.  "Fullerton." 

Q.  Were  you  on  board  the  "Fullerton"  at  the  timfi 
she  was  in  collision  with  the  "Transit"? 

A.  Yes,  sir. 

Q.  In  what  capacity  were  you  employed  on  board  ? 

A.  Bay  watchman. 

Q.  What  were  your  duties  as  day  watchman  ? 


vs.  Southern  Pacific  Company.  57 

(Testimony  of  Olaf  Olson.) 

A.  To  watcb  the  ship  and  ring  the  bell  in  the  fog. 

Q.  Did  you  have  to  do  any  work  around  the  decks 
or  anything  of  that  sort? 

A.  Clean  the  deck  and  things  like  that;  working 
around  the  ship  in  fine  weather. 

Q.  Were  you  on  board  the  *'Fullerton"  at  the  time 
of  the  collision  f        A.  I  was. 

Q.  Where  were  you  ? 

A.  I  was  turned  in  my  bunk. 

Q.  Where  was  your  bunk? 

A.  In  the  steerage  aft. 

Q.  Where  is  the  steerage  aft,  on  what  deck? 

A.  Right  on  the  main  deck. 

Q.  On  the  main  deck?        A.  Yes,  sir. 

Q.  On  which  side  of  the  cabin  ? 

A.  Starboard  side. 

Q.  Was  there  any  window  in  the  stateroom? 

A.  There  was  one. 

Q.  What  do  you  call  that?        A.  Port. 

Q  Which  side  did  that  open  out  on  ? 

A.  The  starboard  side. 

Q.  Were  you  awake  or  asleep  at  the  time  of  the 
collision  ?        A.  I  had  been  shortly  before. 

Q.  What  was  it  that  caused  you  to  wake,  if  any- 
thing?   A.  The     [42]     ^'Transit's"  whistle. 

Q.  Do  you  know  whether  or  not  the  bell  on  board 
the  **Fullerton"  was  ringing? 

A.  The  bell  on  the  ''Fullerton"  was  ringing. 

Q.  Was  ringing  ?        A.  Yes,  sir,  was  ringing. 

Q.  What  noise  did  you  hear  when  you  awakened? 
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A.  The  noise  from  the  "Transit"  paddle-wheels 
and  the  whistle. 

Q.  How  often  would  you  hear  the  bell  of  the  *'Ful- 
lerton's"? 

A.  The  bell  on  the  "Fullerton,"  about  every  min- 
ute was  ringing. 

Q.  Did  you  see  the  "Transit"  at  allf 

A.  Seen  her.     I  looked  out  through  the  port  hole. 

Q.  What  could  you  see  of  her  ? 

A.  Her  range  lights. 

Q.  Where  did  she  look  to  be  to  you  % 

A.  About  three  or  four  points  on  the  bow. 

Q.  On  the  starboard  bow  % 

A.  The  starboard  bow. 

Q.  Of  the  "Fullerton"?        A.  Yes,  sir. 

Q.  What  way  was  she  headed  ? 

A.  Broadside  to  the  "Fullerton." 

Q.  What  do  you  mean  by  broadside  to  the  "Fuller- 
ton"? 

A.  Keeping  on  the  course  she  was  going  she  would 
have  struck  the  main  rigging. 

Q.  If  the  "Transit"  kept  on  the  course  she  was  go- 
ing she  would  have  struck  the  "Fullerton's"  main 
rigging?        A.  Yes,  sir. 

Q.  What  did  you  do  after  the  collision? 

A.  I  run  up  on  deck  and  gave  a  hand  to  making 
the  "Transit"  fast;  took  the  lines  from  her. 

Q.  Where  was  the  "Transit"  at  the  time  you  got 
on  deck  %        A.  She  went  across  our  bow. 

Q.  Are  you  positive,  or  is  it  merely  a  matter  of 
guesswork  that  the  "Fullerton's"  bell  was  ringing  in 
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that  fog?        A.  The  ''Fullerton's"  bell  was  ringing. 

,Q.  Mr.  Olson,  do  you  know  whether  or  not  the 
"Fnllerton"  drifted  to  any  extent  after  the  collision? 

A.  No,  sir,  she  did  not  drift.     [43] 

Q.  She  did  not  drift  fi        A.  No,  sir. 

Q.  How  do  you  know  that  ? 

A.  Because  we  would  have  drifted  up  on  the  top 
of  the  shore. 

Q.  Did  you  do  anything  to  tell  as  to  whether  or 
not  she  was  drifting  ?        A.  Yes,  sir. 

Q.  What  was  it?'        A.  Put  the  lead  over. 

Q.  Who,  if  anyone,  assisted  you  in  doing  that  ? 

A.  Mr.  Henuning. 

Q.  The  older  Mr.  Hemming? 

A.  The  older  Mr.  Hemming. 

Q.  What  did  you  find  when  you  put  the  lead  over  ? 

A.  She  was  not  dragging. 

Cross-examination. 

Mr.  HENaSTLER.— Q.  That  is  after  the  coUi- 
sionl        A.  Yes,  sir. 

Q.  You  were  in  your  bunk,  were  you  not,  Mr.  Ol- 
son, just  before  the  collision?        A.  Yes,  sir. 

Q.  What  time  did  you  retire  ?        A.  9  o'clock. 

,Q.  Had  you  been  asleep  after  9  o  'clock  ? 

A.  I  was  laying  reading  in  the  bunk;  just  shortly 
before  the  collision  I  was  going  to  sleep,  I  fell  asleep. 

Q.  How  long  before  the  collision  did  you  go  to 
sleep  ? 

A.  I  could  not  exactly — albout  half  an  hour. 

Q.  Where  are  your  sleeping  quarters — ^way  in  the 
stem  of  the  vessel  ?        A.  In  the  stern. 
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Q.  How  large  is  that  port  through  which  you  can. 
see  in  your  bunk  % 

A.  A  fellow  can  squeeze  through,  the  average  port. 

Q.  Is  there  a  glass  cover  over  the  port  that  you 
can  open  and  shut  ?        A.  Yes,  sir. 

,Q  Was  that  open  that  night  ? 

A.  No,  sir,  that  was  closed. 

Q.  You  say  you  heard  the  bell  of  the  "Fullerton" 
ringing  that  night "?        A.  Yes,  sir. 

Q.  From  what  time  on  did  you  hear  the  bell  ring- 
ing? 

A.  Well,  the  last  time  I  was  laying  and  reading  in 
the  bunk.  [44]  The  fog  was  setting  in,  it  was 
foggy  and  the  next  minute  it  was  clear ;  you  could  see 
the  lights  on  the  shore. 

Q.  Did  you  see  the  lights  from  the  shore? 

A.  Once  in  a  while. 

Q.  From  your  bunk  ? 

A.  No,  sir,  I  could  not  see  from  the  bunk. 

Q.  From  9  o'clock  on  you  heard  the  bell  on  the 
''Fullerton,"  did  you? 

A.  On^ce  in  a  while.  Once  in  a  while  foggy  and 
once  in  a  while  clear. 

Q.  Did  you  watch  out  to  see  whether  it  was  foggy 
or  whether  it  was  clear  ? 

A.  I  could  hear  that  with  the  fog  whistle. 

Q.  What  fog  whistles  did  you  hear? 

A.  Goat  Island. 

Q.  What  island?        A.  Goat. 

Q.  You  heard  the  Goat  Island  fog  whistle  from 
where  you  were  ?        A.  Yes,  sir. 
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Q.  Did  you  hear  any  bells  from  shore  ? 

A.  On  the  other  steamers. 

Q.  Did  you  hear  any  of  the  fog-bells  that  are  along 
the  shore  on  the  slips  for  the  steamers  ? 

A.  No,  sir. 

Q.  You  did  not  hear  any  of  them'^        A.  No,  sir. 

Q.  Now,  you  are  sure  that  the  '^Fullerton"  did  not 
drift  after  the  collision?        A.  No,  sir. 

Q.  I  will  read  to  you  what  the  captain  of  the  "Ful- 
lerton  testified  to  in  that  regard  and  I  want  to  ask 
you  whether  he  is  correct,  or  whether  you  are  correct. 
If  the  captain  testified  that  she  drifted^ — if  the  cap- 
tain of  the  "Fullerton"  testified  that  she  drifted 
south  afterwards  and  gave  reasons  for  it  he  is  mis- 
taken, is  he  1 

The  COURT. — That  is  an  argument  with  the  wit- 
ness. 

Mr.  HENGSTLER.— I  am  satisfied. 

Q.  You  were  the  day  watchman,  were  you  t 

A.  The  day  watchman. 

Q|.  You  were  supposed  to  look  out  for  vessels  ap- 
proaching"?       A.  Yes,  sir. 

Q).  In  the  daytime  1        A.  Yes,  sir. 

Q.  Never  in  the  night-time? 

A.  No,  sir,  except  when  I  chose.     [45] 

Q.  You  are  blind  in  one  eye,  are  you,  Mr.  Olson  ? 

A.  Yes,  sir. 

Q.  You  were  blind  at  that  time  in  that  eye  % 

A.  I  was. 

Redirect  Examination. 

Mr.  CAMPBELL. — Q.  You  can  see  an  approach- 
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ing  steamboat,  can't  you?        A.  Yes,  sir. 

Q.  Was  Mr.  Hemming 's  father  aboard  that  night, 
Mr.  Olson?        A.  Yes,  sir. 

Q.  Do  you  know  whether  or  not  he  went  to  bed 
prior  to  the  collision  ? 

A.  I  could  not  tell  that. 

Q.  Did  you  know  where  the  southern  end  of  the 
forbidden  anchorage  was? 

A.  16th  street  dock;  it  extended  from  16th  street 
to  Oakland  somewheres. 

Q.  Do  you  know  whether  or  not  the  ''Fullerton" 
when  she  was  lying  at  anchor  at  an  ebb  tide  would  be 
in  the  forbidden  anchorage  ?        A.  No,  sir. 

Q.  Would  she,  or  would  she  not  ? 

A.  She  would  not  according  to  Captain  Orant. 

Mr.  HENOSTLER.— Q.  That  is  aU  you  know 
about  it,  that  Captain  Grant  said  so  ? 

A.  He  was  my  boss  in  the  daytime. 

[Testimony  of  Alexander  G.  McAdie,  for  Claimant.] 

ALEXANDER  G.  McADIE,  called  for  the  claim- 
ant, sworn. 

Mr.  CAMPBELL. — Q.  Mr.  McAdie,  you  are  in 
charge  of  the  weather  bureau  in  San  Francisco,  of  the 
Agriculture  Department  ?        A.  Yes,  sir. 

Q.  Have  you  with  you  the  official  records  of  the 
weather  bureau  for  the  months  of  November  and  De- 
cember, 1909?        A.  Yes,  sir. 

Q.  Is  that  an  official  record  of  your  office  ? 

A.  That  is  an  official  record. 

Q.  I  will  ask  you  to  turn  to  the  date  of  November 
13th,  1909,  and  read  me  the  average  wind  velocity  for 
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the  succeeding  days  up  to  and  including  December 
the  13th,  1909.     [46]         A.  November  13th  ? 

Q.  From  November  13th  to  December  13th? 

A.  November  13th,  1909,  the  average  hourly  velo- 
city of  the  wind,  nine  miles  and  .8. 

Q.  Per  hour? 

A.  Of  the  24  hours ;  that  is  the  average  of  the  24 
hours. 

The  COURT. — Q.  How  is  that  average  reached? 

A.  The  velocity  is  recorded  for  every  minute  of  the 
24  hours  continuous ;  then  at  the  end  of  each  hour  the 
total  number  of  miles  that  the  wind  has  blovna  is 
added  up ;  then  the  mean  of  the  24  hours  is  taken  as 
the  average  daily. 

The  COURT.— Why  would  this  be  material? 

Mr.  CAMPBELL.— The  witness  has  testified  there 
was  a  prevailing  southeast  gale  immediately  after  the 
collision  which  caused  this  vessel  to  drift  down  to  the 
forbidden  anchorage. 

The  COURT. — It  is  not  necessary  to  go  back  as  far 
as  that.  He  says  three  or  four  days  from  this  col- 
lision, but  I  think  if  you  take  it  from  December  the 
first  on  it  will  be  as  far  back  as  is  necessary  to  show 
the  average  velocity  of  the  wind. 

Mr.  HENOSTLER.— It  would  not  be  any  different 
as  long  as  the  vessel  drifted ;  she  may  have  drifted  in 
a  day  or  two. 

Mr.  CAMPBELL. — We  will  show  she  would  not 
drift  in  an  ordinary  wind. 

The  COURT. — The  question  was  if  the  average 
would  be  material. 
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Mr.  CAMPBELL,— We  will  take  the  maximum 
with  the  day  for  the  average. 

The  COURT.— Don't  go  further  than  the  first; 
this  happened  on  the  13th. 

Mr.  CAMPBELL.--Q.  Will  you  give  us  the  aver- 
age daily  velocities  and  the  maximum  of  the  24 
hours? 

A.  December  the  1st,  1909,  the  average  hourly  velo- 
city, 10  miles  and  .9.     Do  you  wish  its  direction  ? 

The  COURT. — No,  that  is  counsel  simply  asked 
for  the  average  and  maximum.     [47] 

A.  (Contg.)  December  2d,  average  hourly  velo- 
city 6.S,  maximum  16  miles.  December  3d,  5.2,  max- 
mum  13. 

Mr.  CAMPBELL. — Q.  If  you  will  just  give  us  the 
hour  of  those  maximum'. 

A.  The  time  of  the  maximum  was  12.18  P.  M.,  De- 
cember 3d. 

Q.  And  the  direction  of  the  wind? 

A.  Northeast.  December  4th,  average  13.6,  maxi- 
mum 33,  direction  south,  time  9 :36  P.  M.  December 
5th,  average  5.7 ;  miaximum  15 ;  direction  northwest ; 
time  11:56  A.  M.  December  6th,  average  9.8;  maxi- 
mum 22 ;  direction  southeast ;  time  7.30  P.  M.  Decem- 
ber 7th,  average  8.7;  maximum  20';  direction  south- 
east; 2:15  A.  M.  December  8th,  average  13.2;  maxi- 
mum 33;  direction  southwest;  time  10:37  A.  M.  De- 
cember 9th,  average  7.4;  maximum  19;  direction 
south;  time  12:13  A.  M.  December  10th,  average  3 
miles ;  maximum  7 ;  direction  south ;  time  1 :43  A.  M. 
December  11th,  average  3.9;  maximum  8;  direction 
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east;  time  12 :35.  December  12th,  average  3.3 ;  maxi- 
mmn,  9;  direction  northwest;  time  3:01  P.  M.  De- 
cember 13th,  average  3.8;  maximum  11;  direction 
west ;  time  2 :08  P.  M.  As  I  understand,  that  was  the 
last  date  I  w^as  asked  to  give. 

Q.  What  was  the  direction  and  the  velocity  be- 
tween 11  and  12  P.  M.  on  the  13th? 

A.  Between  11  and  12  P.  M.  on  December  13th,  2 
miles;  from  the  north. 

Mr.  OAMPBELL.— That  is  all. 

Cross-examination. 

Mr.  FOULDS. — ^^Q.  What  was  the  velocity  during 
those  two  hours  on  the  night  before ;  during  the  same 
two  hours  the  night  before? 

A.  You  mean  December  12th  ? 

Q.  Yes.        A.  Between  11  and  12? 

Q.  Yes.        A.  3  miles,  northwest. 

[Testimony  of  R.  B,  Hemming,  Sr.,  for  Claimant.] 

E.  B.  HEMMING,  called  for  the  claimant,  sworn. 

Mr.  CAMPBELL.— Q.  LIow^  old  are  you,  Mr. 
Hemming?     [48]         A.  About  61. 

Q.  Have  you  ever  been  to  sea  in  your  life  ? 

A.  Yes,  sir. 

Q.  How  many  years  ? 

A.  Deep  water  about  12  years. 

Q.  And  coastwise? 

A.  Pretty  nearly  all  the  remainder  of  the  time  with 
the  exception  of  the  few  years  I  was  ashore. 

Q.  How  many  years,  all  told,  have  you  followed 
the  sea? 
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A.  I  have  retired  after  a  period  that  may  be  35 
or  38  years  on  the  water. 

Q.  Were  yon  on  board  the  '^Fullerton"  the  night 
of  the  collision  with  the  "Transit"?        A.  Yes,  sir. 

;Q.  How  did  you  happen  to  be  there  ? 

A.  Well,  I  went  aboard  to  talk  over  some  family 
matters  with  my  son.  We  had  seen  his  mother  and 
sister  that  day,  but  they  monopolized  the  conversa- 
tion. Then  we  had  a  launch,  or  he  had  a  launch  that 
he  had  been  experimenting  on  for  years,  and  I  went 
to  explain  to  him  and  ask  him  about  carrying  out 
some  of  his  theories. 

Q.  How  often  did  you  see  your  son  at  that  time  % 

A.  I  suppose  that  winter  I  saw  him — I  had  maybe 
seen  him  four  or  five  or  six  times  during  the  winter. 

Q.  When  you  went  aboard  the  ''FuUerton"  did 
you  make  any  observation  as  to  where  she  was  an- 
chored with  respect  to  land  bearings'? 

A.  That  is  about  the  first  thing  I  did ;  yes. 

Q.  How  did  you  do  that  % 

A.  Well,  I  put  a  lead  pencil  on  the  compass  to  see 
what  the  bearing  was. 

Q.  What  bearing  did  you  have  of  her? 

A.  From  Hunter's  Point  and  a  little  to  the  left 
and  a  little  northward  where  that  signal  is  on  Goat 
Island.  That  would  be  about  her  north  and  south 
range. 

Q.  Did  you  know  at  that  time  what  was  the  south- 
ern line  of  the  forbidden  anchorage? 

A.  Approximately;  yes. 

Q.  Do  you  know  whether  or  not  she  was  anchored 
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in  such  a  position  that  she  could  swing  into  the  for- 
bidden anchorage  ? 

A.  She  could  not ;  she  was  a  little  to  the  south  of 
16th  street  wharf ;  that  would  cross  the  other  course 
about  right  angles.     [49] 

Q.  Step  down  to  the  chart  here  and  indicate  as  to 
where  in  your  judgment  she  was  anchored. 

A.  Judging  the  line  between  here  and  here  and 
about  straight  out  from  here  crossing  almost  at  right 
angles. 

Q.  Take  a  lead  pencil  and  mark  with  the  letter  K. 

A.  Yes,  sir  (marking). 

Q.  Were  you  awake  at  the  time  of  the  collision  ? 

A.  Shortly  before. 

Q.  Were  you  awake  at  the  time  of  the  collision  ? 

A.  Yes,  sir. 

Q.  Where  were  you  at  the  time  of  the  collision  ? 

A.  At  the  time  of  the  collision  I  was  in  my  son's 
stateroom. 

Q.  On  which  side  of  the  vessel  was  that  ? 

A.  Starboard. 

Q.  Which  part  of  the  vessel  ? 

A.  After  starboard. 

Q.  What  time  had  you  gone  into  the  stateroom  ? 

A.  About  half-past  9. 

Q.  What  did  you  do — ^what  did  you  go  in  there 
for? 

A.  I  went  in  there  to  turn  in.  It  threatened  foggy, 
that  it  might  come  in  foggy,  and  I  went  below  to  take 
off  my  coat  and  vest.  There  was  an  electric  light 
there  and  I  fixed  it  so  that  I  could  read.     I  left  my 
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paiats  on  and  fixed  my  watch  where  I  could  see  it. 

Q.  Did  you  go  to  sleep  before  the  collisiofm? 

A.  I  doze  off. 

Q.  What,  if  anything,  awakened  you  ? 

A.  I  suppose  this  change  in  the  sound.  When  I 
went  to  sleep  I  could  hear  the  distant  fog  whistles, 
it  seemed  to  me  like  Lime  Point  was  blowing;  then 
in  the  distance  I  could  hear  steamers'  fog  whistles. 
The  general  noise  you  hear  when  you  drop  off  to  sleep 
in  such  condition. 

Q.  About  what  time  do  you  think  that  was? 

A.  When  I  went  to  sleep  ? 

Q.  Yes. 

A.  That  is  hard  to  say;  I  was  kind  of  dozing. 
There  was  a  kind  of  click.  I  remember  dozing  off 
with  the  book  in  my  hand.     [50] 

Q.  How  long  before  the  collision  did  you  wake  up 
from  this  click  you  speak  of? 

A.  I  woke  up  before  the  collision  maybe  five  or 
seven  minutes ;  something  like  that. 

Q.  Could  you  hear  any  bells  or  whistles? 

A.  I  could  hear  the  fog  whistle  coming  closer  and 
closer  to  us. 

Q.  Did  you  recognize  the  whistle  ? 

A.  I  think  I  recognized  it 

Q.  What  did  you  think  it  was  ? 

A.  I  thought  it  was  the  ''Transit's"  whistle. 

Q.  Did  you  hear  any  beDs  ringing  at  that  time  ? 

A.  Yes,  sir. 

Q.  What  bells  ?        A.  The  "  Fullerton  's. ' ' 

Q.  Where ^as  the  bell  on  the  ''Fullerton"  locatedi? 
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A.  The  ship's  bell  was  forward  on  the  fore  mast. 

Q.  How  was  the  "Pullerton's"  hell  ringing? 

A.  Quidi  raps;  the  fog  whistle  was  about  15  raps 
to  five  seconds. 

Q.  Did  you  see  the  "Transit"  before  the  collision? 

A.  No,  sir. 

Q.  Did  you  see  her  lights  before  the  collision? 

A.  No,  sir;  I  did  not  look  out  the  port  hole. 

Q.  Until  how  long  before  the  collision  did  the  fog- 
bell  of  the  *'Fullerton"  continue  ringing? 

A.  The  *'Fullerton"  seemed  to  be  answering  the 
blast  of  the  steamer ;  I  could  not  tell, 

Q.  What  do  you  mean  by  that  ? 

A.  Well,  if  you  are  ringing  a  fog-bell  and  you  hear 
a  steamer  close  by  every  time  she  whistles  you  pull 
the  bell,  you  kind  of  answer  to  make  sure  to  satisfy 
her  and  yourself  that  she  hears  it  so  that  she  will  go 
clear. 

Q.  Do  you  know  whether  or  not,  Mr.  Hemming,  the 
**Fullerton"  dragged  her  anchor  after  the  collision? 

A.  She  did  not  drag  it. 

Q.  Did  you  make  any  test  to  see  whether  she  did 
or  not?        A.  My  son  told  me  to  put  the  line  over. 

Q.  What  did  you  do? 

A.  I  put  it  over  away  from  the  ship.  Mr.  Olson 
gave  me  a  sinker  and  I  took  that  and  knew  from  my 
experience  in  fishing  that  I  could  tell  from  that  line 
whether  she     [51]     was  dragging. 

Q.  What  did  you  find^ 

A.  She  was  not  dragging. 
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Cross-examination. 

Mr.  HENOSTLER.— Q.  Mr.  Hemming,  when  did 
you  take  the  hearings  that  you  testified  you  took? 

A.  Ahout  half -past  four. 

Q.  On  the  same  day?        A.  Yes,  sir. 

Q.  What  day  was  that? 

A.  That  was  the  13th ;  the  day  that  this  controversy 
is  ahout. 

Q.  The  13th  of  December?        A.  Yes,  sir. 

Q.  About  half-past  four?        A.  About. 

Q.  What  time  did  you  go  on  board  the  ''Fuller- 
ton"?        A.  Just  a  few  minutes  before  that  time. 

Q.  Why  did  you  take  her  bearings? 

A.  Second  nature. 

Q.  Did  you  at  that  time  think  that  there  would  be  a 
controversy  about  the  bearings?        A.  No,  sir. 

Q.  Did  the  captain  ever  ask  you  to  take  the  bear- 
ings of  the  vessel  ?        A.  No,  sir. 

Q.  It  was  not  your  business  to  do  so,  was  it? 

A.  Yes,  sir,  it  was  my  business  in  a  way.  This  is 
east,  that  is  north,  that  is  south  and  that  is  west 
(pointing),  I  always  locate  myself  wherever  I  am; 
I  guess  it  is  my  early  training. 

Q.  You  say  you  heard  the  bell  of  the  "Fullerton"? 

A.  Yes,  sir. 

Q.  From  what  time  on  was  the  bell  rung  ? 

A.  I  don't  know  when  it  commenced  to  ring. 

Q.  You  don't  know  when  you  first  heard  it,  do  you  ? 

A.  It  might  have  been  eight  minutes ;  it  might  have 
been  five  minutes  before  the  collision  that  I  first  re- 
member. 
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Q.  That  was  the  first  time  that  you  heard  the  bell 
ring  at  all?        A.  That  I  remember. 

Q.  Of  that  whole  ringing? 

A.  I  don't  think  I  heard  it  before. 

Q.  You  didn't  hear  it  while  you  were  awake  and* 
reading  ? 

A.  No,  sir,  there  was  no  fog  then  close  by;  there 
was  no  sound  [52]  around  that  would  convince 
me  there  was  any  fog  close  by.  I  could  hear  fog 
whistles  off  in  the  distance. 

Q.  You  say  you  have  had  experience  at  sea  ? 

A.  Yes,  sir. 

Q.  Do  you  know  how  the  bells  should  be  rung  in  a 
fog,  do  you  ? 

A.  I  know  how  they  used  to  be  in  my  time,  yes. 

Q.  What  is  the  way  a  fog-bell  should  be  rung? 

A.  At  least  at  one  minute  intervals  at  about  five 
seconds ;  and  ring  the  bell  oftener  if  necessary. 

Q.  Is  it  rung  by  striking  the  clapper  on  both  sides 
of  the  bell  rapidly  ? 

A.  Some  men  do  that,  but  generally  it  is  just  hit 
from  one  side;  the  same  as  you  strike  8-6^  (illus- 
trating), you  hit  it  one  side. 

Q.  Is  it  not  your  experience  that  the  universal  way 
of  striking  the  fog-bell  is  by  hitting  it  on  both  sides? 

A.  I  never  saw  it.     It  was  never  done  that  way. 

Q.  What  was  the  diameter  of  the  fog-bell,  do  you 
know,  on  the  **Fullerton"? 

A.  It  might  be  10;  it  might  be  18.  I  think  it  is 
larger  than  18.     I  never  investigated  that  closely. 

Q.  You  heard  it  strike  before  the  collision? 
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A.  Yes,  sir. 

Q.  From  the  way  it  was  struck  can  you  tell  now 
whether  it  was  struck  from  one  side  of  the  bell  or 
from  both  sides'? 

A.  It  sounded  to  me  like  it  was  struck  from  one 
side.  There  is  a  distinct  sound  if  you  strike  it  from 
one  side  (illustrating). 

Q.  The  sounds  would  be  more  rapid  if  it  was 
struck  on  both  sides  than  if  it  was  struck  on  the  one 
side? 

A.  It  depends  on  who  was  handling  it,  the  length 
of  the  lanyard  and  the  man  who  you  have.  A  man 
that  is  on  the  end  of  a  18-inch  lanyard,  I  don't  see 
how  he  could  very  well  make  clear  distinct  sounds 
from  both  sides. 

Q.  The  nearer  you  are  to  the  bell  and  the  shorter 
the  rope  the  better  the  sound  is,  is  it  notf 

A.  Not  if  the  bell  is  in  this  direction;  you  can 
strike  it  6-8-10-15  if  you  hit  it  like  you  hook  a  but- 
ton.    [53] 

Q.  You  admit  if  you  hit  it  from  one  side  there  is 
more  of  an  interval  % 

A.  Not  necessarily.  Here  is  your  bell  and  lanyard 
(indicating)  ;  you  could  hit  that  back  12  or  20  inches 
almost  as  clear,  or  as  clear  as  you  could  with  a  six- 
inch  lanyard. 

Mr.  HENGSTLER.— That  is  all. 
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FRANK  ELWOOD  FERRIS,  called  for  the 
claimant,  sworn. 

Mr.  OAMPBELL.— Q.  What  is  your  business? 

A.  Marine  superintendent  of  the  Union  Oil  Com- 
pany. 

Q.  Do  you  hold  a  ship-master's  license? 

A.  Yes,  sir. 

Q.  Have  you  been  in  command  of  ships  at  sea  ? 

A.  Yes,  sir. 

Q.  What  vessels? 

A.  I  was  in  command  about  seven  years  on  the 
China  coast  from  the  time  I  was  21  years  of  age; 
then  I  came  over  here  and  I  have  been  in  command 
of  the  "Lansing"  and  "Argyll"  on  this  coast. 

Q.  What  character  of  ships  are  they? 

A.  They  are  oil  carriers;  the  "Lansing"  is  about 
6,000  tons. 

Q.  Were  you  marine  superintendent  of  the  Union 
Oil  Company  at  the  time  of  the  collision  between  the 
"Fullerton"  and  the  "Transit"?        A.  Yes,  sir. 

Q.  How  long  had  you  been  such? 

A.  I  had  been  about  18  months  in  the  employ  at 
that  time. 

Q.  Do  you  remember  the  anchoring  of  the  "Fuller- 
ton"  in  the  month  of  September,  1909? 

A.  Yes,  sir. 

Q.  Who  ordered  her  anchored?        A.  I  did. 

Q.  Where  did  you  direct  that  she  be  anchored? 

A.  Off  the  Union  Iron  Works  well  clear  of  the 
fairway. 
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Q.  Where  did  the  most  southern  edge  of  the  fair- 
way extend  at  that  time  ? 

A.  From  16th  street  on  the  San  Francisco  side  to 
Alameda  mole. 

Q.  Did  you  ever  see  the  "Fullerton"  after  she  was 
anchored  and  up  to  the  time  of  the  collision  ? 

A.  I  will  not  say  every  day,  [54]  but  every 
other  day.  My  duties  take  me  to  the  Union  Iron 
Works  when  we  have  ships  in  there  for  repairs,  and 
which  is  nearly  all  the  time,  so  that  is  the  reason  I 
wanted  the  "Fullerton"  in  a  position  and  right  off 
there  so  I  could  see  how  things  were  on  the  vessel 
from  time  to  time. 

Q.  How  many  ships  did  the  Union  Oil  Company 
operate  ? 

A.  With  the  ones  we  purchased  we  have  about  21. 

Q.  You  say  you  have  ships  in  repair  most  of  the 
time  at  the  Union  Iron  Works  f 

A.  It  is  very  seldom  that  we  do  not  have  one  vessel 
there. 

Q.  Where  was  the  "Fullerton"  anchored  at  the 
time,  at  the  day  previous  to  the  collision,  if  you 
know  ?  Locate  it  on  the  chart  according  to  the  best 
of  your  judgment.        A.  Yes,  sir. 

Q.  Mark  it  with  a  L. 

A.  Yes,  sir  (marking). 

Mr.  HENaSTLER.— Q.  At  the  point  marked  Lt 

A.  Yes,  sir ;  practically  that.  I  never  really  took 
any  bearings.  She  was  just  directly  off  from  the 
Union  Iron  Works. 

Mr.  CAMPBELL.— Q.  Will  you  state  whether  or 
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not  in  that  position  she  could  swing  into  the  forbid- 
den anchorage  f        A.  No,  sir ;  she  could  not. 

Q.  Was  any  notice  ever  given  by  the  State  Board 
of  Harbor  Oonunissioners  to  change  her  anchorage 
up  to  December  13th,  1909? 

A.  Not  up  to  December  13t;h. 

Q.  Where  was  she  taken  after  the  collision? 

A.  After  the  collision  she  was  taken  to  the  Union 
Iron  Works  for  repairs.  It  was  during  that  time, 
if  I  remember  correctly,  that  we  received  instruc- 
tions on  the  new  forbidden  anchorage. 

Q.  What  size  vessel  is  the  "FuUerton"? 

A.  She  is  practically  1,500  tons  gross. 

Q.  What  length? 

A.  I  am  not  quite  sure  of  that ;  I  think  somewhere 
around  230  feet. 

Q.  What  are  the  requirements  as  to  the  weight  of 
anchors  for  a  [55]  vessel  of  the  size  of  the  "Ful- 
lerton"? 

A.  I  could  not  answer  that  offhand,  but  I  think  in 
the  neighborhood  of  4,000  pounds. 

Q.  What  size  anchors,  if  any,  does  the  ''Fullerton" 
carry? 

A.  The  *'Fidlerton"  port  anchor  is  something  over 
5,000  pounds  and  the  starboard  anchor  is  about  4,500 
pounds. 

Q.  How  do  those  anchors  compare  with  the  usual 
size  of  anchors  on  vessels  the  type  and  size  of  vessel 
of  the^'Fullerton"? 

A.  Her  anchors  are  over  size  for  that  size  of  vessel. 

Q.  Any  reason  for  having  them  so? 
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A.  We  have  most  anchors  over  sized  on  account  of 
loading  in  a  seaway  in  Port  Harford.  We  load  in 
a  seaway  and  we  need  the  anchors. 

Q.  What  do  you  mean  by  a  seaway  in  Port  Har- 
ford'? 

A.  In  Port  Harford  you  are  right  in  the  open  sea ; 
you  are  open  right  in  the  Pacific ;  there  is  simply  a 
little  ibreakwater. 

iQ.  That  is  in  the  southern  part  of  California  ? 

A.  Yes,  sir,  about  200  miles  from^  here.  The  sea 
comes  right  in;  it  is  simply  the  force  of  the  Pacific 
coming  right  in,  and  the  sea  coming  in  is  when  we 
need  our  anchors. 

Q.  Do  you  ever  load  at  that  port  without  placing 
your  anchors  ?        A.  Never. 

Q.  Where  had  the  "Pullerton"  been  plying  prior 
to  the  collision  ? 

A.  To  the  Islands  and  up  and  down  the  coast  from 
Seattle  to  San  Diego. 

Q.  Where  was  she  loading  for? 

A.  Port  Harford. 

Q.  I  will  ask  you  to  locate  on  the  chart  the  sugar 
refinery.        A.  It  is  here  (pointing). 

Q.  Mark  it  with  the  letter  '^S." 

A.  Yes,  sir.     (Marking). 

Q.  I  will  ask  you  to  locate  upon  the  chart  the  Ris- 
dion  Iron  Works.        A.  Yes,  sir.     (Pointing.) 

Q.  Mark  it  with  a  capital  **R.*' 

A.  Yes,  sir.     (Marking.) 

Q.  Locate  on  the  chart  the  Union  Iron  Works  and 
mark  it  with  a  **U." 
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A.  Yes,  sir,  about  here.     (Marking.)     [56] 

Q,  Captain,  I  will  ask  you  this  question :  With  the 
tide  flowing  in  the  wharves  of  San  Francisco  at  a 
rate  of  six  miles  an  hour,  could  a  man  in  a  rowboat 
row  from  a  point  which  was  northeast  of  the  16th 
street  dock,  could  he  by  keeping  his  boat  headed  on 
a  southwest  course  reach  the  16th  street  dock? 

A.  Unless  he  had  a  very  strong  boat's  crew  he 
could  not. 

Q.  What  would  be  the  effect  of  the  tide  upon  that 
boat? 

A.  Well,  unless  he  had  a  crew  of  say  six  men ;  even 
then  with  six  oars  he  could  go  with  the  tide  and  then 
pull  in,  and  he  would  land  at  some  point  according  to 
the  speed  his  boat  had  from  his  position, — ^that  is, 
allowing  for  the  effect  of  the  tide.  He  simply  could 
not  go  against  the  tide ;  he  would  have  to  pull  and  go 
with  it  and  cross  it. 

Q.  Is  it  possible  for  a  man  to  row  against  a  six- 
knot  tide  on  a  straight  line? 

A.  No,  sir,  he  could  not ;  he  would  have  to  go  with 
it. 

Q.  Captain,  in  your  judgment,  based  upon  your  ex- 
perience, I  will  ask  you  if  the  "Fullerton"  with  her 
port  anchor  down  and  60  fathoms  of  cable  could  have 
drifted  from  the  position  where  she  was  anchored 
into  the  fairw^ay  when  the  wind  was  blowing  from 
the  southwest  at  a  maximum  velocity  of  33  miles  per 
hour  ? 

A.  Well,  I  could  answer  that  in  another  wiay. 

Q.  Would  she? 
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A.  Under  some  circumstances  she  might.  It  all 
depends  upon  the  holding  ground  you  are  in.  Now, 
GO  fathoms  in  some  anchor  grounds  would  not  hold 
the  vessel.  We  had  considerable  trouble  after  the 
collision  in  getting  out  the ' '  Fullerton  's ' '  anchor.  He 
had  a  very  hard  job;  it  seemed  to  be  buried. 

Q.  What  was  the  character  of  the  holding  ground  ? 

A.  I  do  not  know  exactly  but  I  think  it  is  soft  mud. 

Q.  Were  there  any  other  vessels  anchored  there  at 
the  time  of  the  collision? 

A.  Yes,  sir;  the  ''Lansing"  was  about  150  feet 
from  the  "Fullerton"  and  the  ''Ventura"  was  an- 
chored there.  [57]  There  were  two  or  three  vessels 
anchored  there  as  well  as  the  "Lansing"  and  "Ven- 
tura." 

Q.  What  was  the  popular  anchorage  for  vessels  en- 
tering at  that  time  in  San  Francisco  bay  ? 

A.  Until  the  change,  just  off  the  Union  Iron 
Works.     That  is  where  we  laid  all  our  vessels  up. 

Mr.  CAMPBELL— That  is  all. 

Mr.  CAMPBELL. — That  is  my  case,  with  the  ex- 
ception of  the  captain 's  deposition,  which  may  go  in. 
I  wiU  offer  it  in  evidence. 

Mr.  HENOSTLER.— The  captain's  deposition  was 
taken  by  you.     I  suppose  it  is  in  evidence. 

Mr.  CAMPBELL.— I  just  said  I  will  offer  it  in 
evidence. 

The  COURT.— Have  you  anything  further? 

Mr.  FOULDS. — We  will  offer  in  evidence  this 
chart  as  Libelant's  Exhibit  No.  1. 

(The  chart  is  marked  "Libelant's  Exhibit  No.  1.") 
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W.  H.  HIGGINSON,  called  for  the  libelant  in  re- 
buttal, sworn. 

Mr.  FOULDS. — Q.  Captain,  does  the  steamer 
^'Transit"  have  steerage-way  under  less  than  half 
speed  ? 

A.  Less  than  half  speed  she  would  lose  her  helm 
very  slightly,  but  not  to  control  her. 

Q.  Answer  this  question.  Captain.  In  guiding 
your  course  across  the  bay  in  the  fog  that  night  what 
sound  did  you  use  to  give  you  your  bearings? 

A.  Only  the  compass. 

Q.  Did  you  rely  upon  anything  else? 

A.  Nothing  else.  There  is  no  sound  to  be  used  in 
a  dense  fog,  only  the  compass. 

Q.  You  had  the  lookouts  of  course  on  the  bow  ? 

A.  Yes,  sir. 

Q.  And  they  were  listening?        A.  Yes,  sir. 

Q.  And  were  you  governed  by  the  sound? 

A.  Governed  by  any  sound  I  could  hear;  yes. 
[58] 

Q.  You  testified,  didn't  you,  that  you  knew  where 
the  "Fullerton"  was  the  day  before? 

A.  Yes,  sir;  I  knew  the  bearings  from  the  slip. 

Q.  Counsel  for  the  claimant  in  this  case  asked  you 
whether  after  the  hearing  of  the  bell  of  the  slip  you 
felt  any  apprehension  when  you  failed  to  hear  the 
bellof  the'^Fullerton." 

Mr.  CAMPBELL. — Are  you  going  to  try  your  case 
over  again? 
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Mr.  FOULDS. — I  thought  there  was  a  little  mis- 
understanding. 

Mr.  CAMPBELL, — I  think  the  record  is  dear. 

The  COURT.— I  think  so. 

A.  Shall  I  answer? 

Mr.  FOULDS.— Q.  Yes. 

A.  Not  hearing  the  bell  of  the  ''Fullerton,"  I 
thought  my  course  was  right. 

The  COURT. — I  think  the  record  is  clear  enough. 

Cross-examination, 

Mr.  CAMPBELL.— Q.  What  is  the  lowest  speed 
of  the  "Transit"  under  which  she  will  maintain 
speedway "? 

A.  I  think  she  will  maintain  speedway  steering  her 
at  half  speed. 

Q.  Give  me  the  speed  in  miles, 

A.  Seven  miles. 

Q,  What  is  the  regular  speed? 

A.  Ftdl  speed  fair  weather  she  will  go  11  knots. 

Q.  When  you  are  speaking  of  her  all  the  time  you 
are  speaking  of  knots?        A.  Yes,  sir, 

iQ.  You  are  always  speaking  of  knots  f 

A.  Yes,  sir. 

Q.  You  mean  to  say  that  the  slowest  speed  that 
you  'can  keep  steerage-way  is  aibout  seven  knots? 

A.  The  lowest  speed  is  about  seven  knots. 

Q.  I  am  asking  you  about  the  lowest  speed  you  can 
keep  steerage-way? 

A.  I  have  never  found  out  going  on  the  reversed 
belL 

Q.  As    a    matter    of   fact,   can't  you  miaintain 
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steerage-way  at  three  knots'?        A.  No,  sir. 

Q.  Why  not  ?  A.  On  account  of  one  rudder. 
[59] 

Q.  What  does  she.  need,  more  rudders  ? 

A.  One  rudder  is  sufficient.  I  have  heen  running 
over  35  years  at  that  average  speed. 

Q.  Don't  you  thinli  she  would  maintain  steerage- 
way  at  four  knots? 

A.  No,  sir ;  but  as  I  said  before,  I  do  not  know  the 
exact  amount  of  knots.  I  know  when  slie  is  going 
slow  and  we  do  not  keep  a  log  as  you  do  in  deep  water 
ships;  we  run  there  under  slow  or  fast  bell. 

Q.  You  cannot  tell  me  in  knots  how  slow  that  ves- 
sel can  go  and  still  maintain  steerage-way'? 

A.  No,  sir. 

Q.  I  want  you  to  locate  for  me  on  this  chart  the 
dock  from  where  you  depart  on  the  Oakland  side. 

A.  Right  there  (pointing).  We  start  from  this 
dock. 

Q.  I  thought  you  told  me  the  other  day  you  de- 
parted from  the  Long  Wharf.        A.  No,  sir. 

Q.  Mark  it  with  a  capital  "O." 

A.  Yes,  sir.     (Marking.) 

Q.  Where  would  a  southwest  by  south  course 
bring  you  up  on  the  San  Francisco  shore "? 

A.  It  would  bring  me  up  to  my  slip  on  a  flood  tide. 

Q.  If  there  was  no  tide  at  all  where  would  a  south- 
west course  bring  you  on  the  San  Francisco  shore? 

A.  About  Mission  Rock. 

Q.  Where  would  a  southwest  half  south  bring  you? 

A,  Without  any  tide  ? 
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Q.  Yes. 

A.  It  would  bring  me  right  in  between  Mission 
Rock  to  about  there  (pointing) ;  between  Mission 
Rock  and  Hunter's  Point. 

Q.  When  the  tide  was  running  three  knots  an  hour 
where  would  a  southwest  by  south  course  bring  you? 

A.  In  clear  weather  we  make  allowances. 

Q.  Answer  my  question. 

Mr.  HENGSTLER.— He  is. 

A.  You  are  bringing  me  down  to  a  very  fine  line 
on  a  proposition  with  a  big  heavy  boat.  We  figure 
a  great  deal  on  the  strength  of  the  tide  when  we  run. 
If  the  tide  is  running  very  strong  we  [60]  keep 
up  a  little  here. 

Q.  Then  the  allowances  you  make  would  depend 
upon  the  character  of  tide  ?        A.  Yes,  sir. 

Q.  When  you  run  in  the  fog  you  have  that  uncer- 
tainty ? 

A.  In  fog  you  cannot  make  very  fine  calculations. 
It  is  according  to  how  the  tide  is. 

Mr.  CAMPBELL.— That  is  all. 

Mr.  CAMPBELL. — I  take  it,  it  is  not  necessary 
to  read  that  deposition. 

The  COURT.— No. 

(Testimony  closed.) 

[Endorsed] :  Filed  May  20,  1913.  W.  B.  Maling, 
Clerk.     By  Lyle  S.  Morris,  Deputy  Clerk.     [61] 


[Certificate  of  Clerk  U.  S.  District  Court  to 
Supplemental  Apostles  on  Appeal.] 

I,  W.  B.  Maling,  Clerk  of  the  District  Court  of  the 
United   States  for  the   Northern  District  of  Cali- 
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fornia,  do  hereby  certify  the  foregoing  and  hereunto 
annexed  sixty-one  pages,  numbered  from  1  to  61,  in- 
clusive, contain  a  full,  true  and  correct  Transcript  of 
the  Testimony  of  various  witnesses  taken  at  the  trial, 
and  not  included  in  the  original  transcript  on  appeal, 
in  the  cause  entitled  Southern  Pacific  Company,  a 
corporation  vs.  Barkentine  "Fullerton,"  No.  15,070, 
as  the  same  now  appears  on  file  and  of  record  in  the 
said  District  Court,  Division  No.  1,  and  which  is  now 
made  up  in  accordance  with  the  instructions  of 
Messrs.  Ira  A.  Campbell,  McCutchen,  Olney  and 
Willard,  proctors  for  appellants  herein. 

I  further  certify  that  the  costs  of  preparing  and 
certifying  the  foregoing  Transcript  of  Testimony  is 
the  siun  of  Thirty-six  Dollars  and  Seventy  Cents 
($36.70),  and  that  the  same  has  been  paid  to  me  by 
proctors  for  appellants  herein. 

In  witness  w^hereof,  I  have  hereunto  set  my  hand 
and  the  seal  of  said  District  Court  this  3'lst  day  of 
May,  A.  D.  1913. 

[Seal]  W.  B.  MALING, 

Clerk. 
By  C.  W.  Calbreath, 
Deputy.     [62] 
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[Endorsed]:  No.  2262.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Mission 
Transportation  and  Eefining  Company,  a  Corpora- 
tion, Claimant  of  the  Barkentine  '^Fullerton,"  etc., 
Appellant,  vs.  Southern  Pacific  Company,  a  Corpor- 
ation, Appellee.  Supplemental  Apostles  on  Appeal. 
Additional  Testimony.  Upon  Appeal  from  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  Califomia,  First  Division. 
Filed  May  31,  1913. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 


No.  2262 


IN    THE 


United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


MISSION  TRANSPORTATION  AND  REFIN- 
ING COMPANY  (a  corporation),  claimant  of 
the  Barkentine  "Fullerton",  etc., 

Appiellant, 

vs. 

SOUTHERN  PACIFIC  COMPANY 

(a  corporation), 

Appellee. 


BRIEF  FOR   APPELLANT. 


Statement  of  the  Case. 

On  the  13th  day  of  December,  1909,  at  about  11:30 
p.  m.,  in  a  dense  fog,  the  car  ferry  "Transit",  operated 
by  respondent  (libelant  below)  and  cross-appellant, 
collided  with  the  barkeiltine  ''Fullerton",  belonging  to 
appellant  (cross-libelant  below).  At  the  time  of  the 
collision  the  ''Fullerton"  was  anchored  within  a  per- 
mitted anchorage  zone,  south  of  Mission  Bay  slip  in 
San  Francisco  harbor,  and  the  '^ Transit"  was  on  one 


of  her  regular  trips,  with  a  load  of  freight  cars,  from 
Oakland   Mole  to   Mission  Bay. 

The  "Fullerton"  had  been  anchored  in  her  then 
position  during  the  month  of  September,  preceding, 
and  had  there  remained  up  to  the  time  of  the  col- 
lision. The  ''Transit"  was  one  of  the  Southern  Pa- 
cific Company's  regular  freight  car  ferries  traversing 
San  Francisco  Bay  between  Oakland  and  San  Fran- 
cisco, and  had  passed  the  "Fullerton"  on  three  or  four, 
and  sometimes  more,  trips  per  day  during  the  period 
of  her  anchorage.  The  "Fullerton"  was  displaying  the 
regulation  anchor  light,  and  was  at  all  times  main- 
taining a  proper  lookout,  who,  during  the  prevalence 
of  the  fog,  diligently  sounded  the  fog  bell  as  required 
by  law  of  anchored  vessels. 

Prior  to  the  collision,  and  during  the  same  evening 
and  night,  the  "Transit"  had  left  the  Oakland  side 
at  5:43  p.  m.  and  arrived  at  the  Mission  Bay  slip 
at  6:27.  She  left  the  slip  again  at  7:14,  arriving  at 
Oakland  Mole  at  7:52,  and  departed  again  for  Mis- 
sion Bay  at  8:01,  reaching  the  latter  at  8:40  p.  m. 
She  returned  to  Oakland  at  9 :30,  arriving  there  at  10 :24 
and  left  again  at  10:53,  and  on  the  return  trip  at  about 
11:25  p.  m.  ran  into  the  "Fullerton".  No  fog  prevailed 
during  the  earlier  trips  of  the  evening,  but  set  in  shortly 
after  the  "Transit"  last  departed  from  Oakland.  A 
fog  bell  was  maintained  on  the  Mission  Bay  slip,  and 
the  master  of  the  "Transit"  claims  to  have  heard  this 
22  or  23  minutes  after  leaving  Oakland.  He  denies, 
however,  having  heard  the  "  Fullerton 's"  fog  bell,  and 


asserts  that  his  first  intimation  of  being  in  proximity 
to  the  "Fullerton"  was  the  report  of  her  light  by  the 
lookout,  which,  upon  his  looking  up  from  the  compass, 
was  immediately  seen  by  him  bearing  on  the  ''Tran- 
sit's" port  bow,  over  the  jackstaff  located  at  the  for- 
ward port  corner  of  the  "Transit's"  main  deck.  The 
master  during  the  entire  trip  was  inside  of  the  pilot 
house,  himself  steering  the  "Transit",  and  watch- 
ing her  compass,  and  upon  looking  up  and  seeing  the 
"Fullerton's"  light,  he  rang  the  jingle  bell  to  go  full 
speed  ahead  on  her  engines,  and  put  the  helm  hard 
aport  in  an  effort  to  cross  the  "  Fullerton 's "  bow.  He 
then  looked  up  again,  and  seeing  there  was  no  chance 
to  avoid  the  "Fullerton",  and,  at  the  same  time, 
hearing  her  first  officer,  who  was  also  in  the  pilot 
house,  say  "stop  her.  Captain,"  rang  the  stop  bell, 
and  "landed  right  across  her    ('Fullerton's')   bow". 

The  "Transit"  was  making  about  seven  knots  at  the 
time  the  light  of  the  "Fullerton"  came  into  view,  and 
though  lookouts  were  being  maintained  forward  on 
the  main  deck  below,  there  was  no  navigating  officer 
outside  of  the  pilot  house. 

A  libel  was  thereafter  filed  by  respondent  against 
the  "Fullerton",  and  a  cross-libel,  in  turn,  filed  by  ap- 
pellant against  the  Southern  Pacific  Company,  The 
cause  came  on  for  trial  on  January  17,  1913,  before 
the  Honorable  Frank  S.  Dietrich,  sitting  as  judge  of 
the  United  States  District  Court  for  the  Northern 
District  of  California.  Upon  the  conclusion  of  the  trial, 
Judge    Dietrich    rendered    his    decision,    holding    that 


the  collision  was  due  to  an  inevitable  accident,  and, 
if  not  that,  to  an  inscrutable  fault.  Thereafter  this 
apiDeal  and  cross-appeal  were  prosecuted. 


Specifications  of  Error. 

Errors  have  been  assigned,  in  the  Apostles  on  Ap- 
peal, to  the  decree  of  the  District  Court  dismissing 
the    cross-libel    of    appellant. 

The  assignments  of  error  will  be  discussed,  for 
convenience,    under    the    following    specifications: 

I. 

The  court  erred  in  not  holding  that  the  "Transit" 
had  not  overcome  the  presumption  of  fault  resting 
against  her  as   the  moving  vessel. 

II. 

The  court  erred  in  not  holding  that  the  "Transit" 
was  at  fault  for  proceeding  in  the  fog  at  an  excessive 
speed. 

III. 

The  court  erred  in  not  holding  that  the  "Transit" 
was  at  fault  for  not  stopping  her  engines  when  first 
hearing  forward  of  her  beam  the  fog  bell  of  the 
"Fullerton",  and  then  navigating  with  caution,  as 
required  hj  the  second  paragraph  of  Rule  16  of  the  In- 
land Rules  of  Navigation. 


IV. 

The  couii:  erred  iu  not  holding  that  the  '* Transit" 
was  negligently  navigated  in  that  she  did  not  stop  and 
reverse  her  engine  on  first  seeing  the  ''Fullerton's" 
light. 

V. 

The  court  erred  in  not  holding  that  the  '^ Transit" 
was    negligently    navigated    in    that 

(a)  Her  master  was  in  the  pilot  house,  engaged 
in  steering  her,  instead  of  devoting  his  exclusive  atten- 
tion to  the  duties  of  master  in  her  navigation;  and 

(b)  No  navigating  officer  was  stationed  on  the 
bridge  outside  of  the  pilot-house. 

VI. 

'  The   court   erred   in   holding   that   the    collision   was 
due  to  inevitable  accident  or  inscrutable  fault. 


Argument. 
I. 

PRESUMPTION  OF  FAULT  AGAINST  THE  "TRANSIT". 

The  "Fullerton"  was  at  anchor,  as  she  had  been 
since  the  preceding  September.  Supp.  Apostles,  pp. 
6,  51.)  She  was  anchored  by  the  tug  ''Restless",  op- 
erated by  the  Shipowners  &  Merchants  Tugboat  Com- 
pany, south  of  the  southernmost  line  of  the  forbidden 
anchorage    zone,    extending    from    16th    street    wharf 


in  San  Francisco  to  the  Alameda  Mole.  (Supp.  Apos- 
tles, pp.  51-52;  Apostles,  pp.  56-57,  140-141.)  The 
charts  introduced  as  exhibits  show  a  present  forbidden 
anchorage  south  of  the  then  forbidden  zone,  but,  to 
avoid  confusion  in  the  use  of  the  charts,  it  was  stipu- 
lated that  the  southernmost  boundaries  of  the  for- 
bidden anchorage  at  the  time  of  the  collision  was 
the  line  from  the  end  of  the  16th  street  wharf  to  the 
Southern  Pacific  Mole,  being  the  line  marked  "A-B" 
on  claimant's  exhibit  1.  (Apostles,  pp.  44-45.)  She 
was  thus,  at  the  time  of  the  collision,  properly  anchored 
in  waters  specially  set  aside  for  anchorage  purposes. 
Her  presence  must  have  been  known  to  the  master  of 
the  "Transit"  from  the  date  of  her  anchorage,  though 
he  would  only  frankly  admit  knowledge  of  it  for  about 
three  days  previous  to  the  collision.  (Apostles,  pp. 
59-61,  70;  Supp.  Apostles,  p.  79.)  Be  that  as  it  may, 
there  is  no  evidence  of  his  having  made  any  complaint 
that  she  was  within  the  forbidden  anchorage,  and  the 
master  of  the  ''Transit"  confessed  to  knowledge  of 
her  position,  not  from  the  fact  of  having  necessarily 
passed  her  four  times  on  the  day  and  night  of  the  col- 
lision, but  admittedly  from  similar  passing  of  her  on 
three  or  four  trips  a  day  for  at  least  the  two  preceding 
•  days.  (Apostles,  pp.  59-61,  70,  81;  Supp.  Apostles, 
p.  79.) 

Certain  it  is,  then,  that  the  "Transit"  collided  with 
a  vessel  anchored  in  permitted  waters,  the  position  of 
which  was  known  to  the  former.  Under  these  cir- 
cumstances, the  burden  of  proof  was  upon  the  "Transit" 
to    exonerate    herself    from    liahility. 


This  rule  is  so  well  established  in  the  law  of  collisions 

that  it  requires  no  extended  citation  of  authority.     It 

was   stated  as   follows   by  the   Supreme   Court   of   the 

United  States  in 

The   Virginia  Ehrman,  97  U.   S.   309;  24  L.   ed. 

890,  892: 

"Vessels  in  motion  are  required  to  keep  out 
of  the  way  of  a  vessel  at  anchor,  if  the  latter  is 
without  fault,  unless  it  appears  that  the  collision 
was  the  result  of  inevitable  accident;  the  rule  being 
that  the  vessel  in  motion  must  exonerate  herself 
from  blame,  by  showing  that  it  was  not  in  her 
power  to  prevent  the  collision  by  adopting  any  prac- 
ticable precautions." 

The  rule  not  only  imposed  upon  the  "Transit"  the 
burden  of  exonerating  herself,  but  raised  a  presump- 
tion of  fault  against  her. 

The  Oregon,  158  U.  S.  186;  39  L.  ed.  943. 
In  that  case  the  steamship  "Oregon"  ran  down, 
on  a  clear  night,  the  bark  "Clan  Mackenzie",  anchored 
on  the  west  shore  of  the  Columbia  River.  In  holding 
the  "Oregon"  solely  at  fault,  Mr.  Justice  Brown,  writ- 
ing the  opinion,  stated  the  principles  of  law  governing 
collisions  between  moving  and  anchored  vessels,  as  fol- 
lows: 

"The  circumstances  above  detailed  raise  a  pre- 
sumption of  fault  on  the  part  of  the  Oregon,  and 
the  burden  of  proof  is  upon  her  to  exonerate  her- 
self from  liability.  *  *  *  As  we  had  occasion 
to  remark  in  Alexandre  v.  Macham,  147  U.  S.  85 
(37:90),  where  one  vessel  clearly  shown  to  have 
been  guilty  of  a  fault,  adequate  in  itself  to  ac- 
count for  the  collision,  seeks  to  impugn  the  man- 
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agement  of  the  other  vessel,  there  is  a  presump- 
tion in  favor  of  the  latter,  which  can  only  be 
rebutted  by  clear  proof  of  a  contributing  fault. 
This  principle  is  peculiarly  applicable  to  the  case 
of  a  vessel  at  anchor,  since  there  is  not  only  a 
presumption  in  her  favor,  hy  the  fact  of  her  being 
at  anchor,  but  a  presumption  of  fault  on  the  part 
of  the  other  vessel,  ivhich  shifts  the  burden  of  proof 
upon  the  latter."     (Italics  ours.) 

The  Clara  Clarita,  23  Wall.  1,  23  L.  ed.  146; 
Rich  v.  Hamburg -American  Packet  Co.,  117  Fed. 

751; 
The  Lucille,  169  Fed.  719. 

This  court  applied  the  rule  in 

The  Europe,  190  Fed.  475, 

affirming  Judge  Wolverton,  who  stated  the  rule  and  its 

reasons  in  the  following  language: 

"It  is  a  rule  that  a  moving  vessel  must  keep 
out  of  the  way  of  one  at  anchor.  This  because 
the  one  at  anchor  is  practically  helpless,  and  is 
usually  so  conditioned  as  to  be  unable  to  relieve 
herself  readily  in  stress  of  emergency.  The  rule 
is  applied  with  great  strictness,  the  vessel  at  an- 
chor being  in  a  proper  place.  In  such  case  the 
presumption  of  fault  lies  against  the  vessel  in 
motion."     (Italics  ours.)     175  Fed.  596. 

A  case  peculiarly  in  point  because  of  its  being  a 
collision  in  a  fog  between  the  ferry  "D.  S.  Gregory" 
and  the  steamship  "Talisman",  anchored  near  the 
course  of  the  ferry,  of  which  fact  those  in  charge  of 
the  navigation  of  the  ferry  had  knowledge,  was  that  of 
The  D.  S.  Gregory,  Fed.   Cas.  4102. 
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In  holding  the  ferry  solety  at  fault,   Circuit  Judge 
Nelson  said : 

"It  was  the  duty  of  the  D.  S.  Gregory  to  take 
every  reasonable  precaution  in  her  power  to  avoid 
the  Talisman.  In  this,  I  think,  she  failed.  She 
knew  that  the  Talisman  was  anchored  in  her 
track  the  afternoon  or  evening  before;  and,  as 
the  Talisman  did  not  change  her  position,  down  to 
the  time  of  the  collision,  and  the  ferry  boat  was 
passing  her  every  trip  she  was  making,  the  ferry 
boat  is  chargeable  with  notice  of  her  position,  and 
should  have  been  so  navigated  as  to  avoid  her. 
Decree  below  affirmed." 

The  same  court,  in 

The  Bedford,  Fed.  Cas.  1216, 

held   a   ferry   at   fault   for   colliding   with   a   schooner, 

knowledge    of    the    anchorage    of    which    was    held    by 

the   ferry   boat's   officers,   who   had   previously   warned 

the  schooner  to  move.     The  latter  was  also  held  liable 

for    anchoring   within    forbidden    grounds.      This    fact, 

not   present  in  the  case  at  bar,  makes   the   rule  none 

the  less  applicable  to   the   "Transit".     Of  the  ferry's 

fault,  Circuit  Judge  Nelson  remarked: 

"I  think  that  the  ferry  boat,  also,  was  in  fault, 
in  not  avoiding  the  schooner,  as  the  pilot  knew 
her  position,  and  that  the  mate  had  refused  to 
change  his  location.  I  cannot  but  think  that  if 
greater  precaution  had  been  used,  the  collision  need 
not  have  occurred,  notwithstanding  the  density  of 
the  fog." 
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The  decision   in 

The  Gregory,  supra, 
was  later  followed  by  Judge  Brown,   of  the   Southern 
District  of  New  York,  and,  on  appeal,  by  Judge  Wal- 
lace, in  the  Circuit  Court,  in 

The  Rockaway,  19  Fed.  449;  25  Fed.  775. 

There,  a  ferry  boat  was  in  collision  during  a  snow 
squall  with  a  brig  anchored  in  usual  anchorage  grounds 
near  the  course  of  the  ferry,  the  position  of  the  brig 
being  known  to  the  ferry.  In  holding  the  ferry  solely 
at  fault.  Judge  Wallace  said: 

"As  the  pilot  of  the  ferry  boat  had  been  making 
trips  every  few  minutes  for  several  hours  prior 
to  the  collision,  passing  the  brig  on  each  trip,  he 
had  notice  of  her  location.  It  cannot  be  doubted 
that  under  such  circumstances  it  was  incumbent 
upon  the  steamboat  to  exonerate  herself  from  fault 
by  satisfactory  proof  of  exculpating  circumstances, 
— some  extraordinary  or  unusual  occurrence  which 
nautical  men  could  not  anticipate  or  prevent  by 
the  exercise  of  all  reasonable  precautions." 

Possessed  of  full  knowledge  of  the  anchorage  of  the 
"Fullerton",  the  ''Transit"  has  not  only  failed  to  ex- 
onerate herself  from  the  presumption  of  fault  thus 
imposed  upon  her,  but  the  record  affirmatively  shows 
the  most  culpable  negligence  in  her  navigation.  She 
was  running  at  an  excessive  rate  of  speed  in  a  dense 
fog,  a  speed  at  which  she  could  not  be  stopped  in  less 
than  800  feet,  though  the  fog  was  so  dense  the  master 
could  only  see  the  "Fullerton"  100  feet,  and  a  speed  at 
which  her  engines  could  not  be  immediately   reversed. 
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Upon  being  apprised  of  the  proximity  of  the  '*  Fuller- 
ton",  the  "Transit's"  engines  were  put  at  full  speed 
ahead,  and  then  stopped  the  moment  she  was  upon 
the  "Fullerton",  instead  of  being  immediately  reversed. 
Her  master,  who  was  controlling  her  navigation  and 
giving  all  signals  to  the  engine  room,  was  busily  en- 
gaged in  the  pilot  house  steering  the  vessel,  with  his 
eyes  fixed  upon  the  compass,  instead  of  having  his 
undivided  attention  centered  upon  the  navigation  of 
his  vessel  through  the  fog  as  he  approached  the  wharves 
of  San  Francisco  and  known  anchorage  of  vessels.  Any 
one  of  the  faults  were  sufficient  to  involve  the  "Tran- 
sit", let  alone  the  presence  of  all  of  them.  To  say 
the  least,  it  was  flagrant  navigation  of  a  large  and 
unwieldy  vessel,  in  the  crowded  and  fog-ridden  waters 
of  San  Francisco  Bay,  which  merits  the  severest  con- 
demnation. 


II. 

THE   "TRANSIT'S"   SPEED    WAS    EXCESSIVE. 

A.     The  "Transit's"  Speed  Per  Se  Excessive. 

At  the  opening  of  the  case,  on  direct  examination, 
the  master  of  the  "Transit"  admitted  a  speed  in  the 
fog  that  has  been  condemned  as  excessive  by  the 
Supreme  Court  in  at  least  four  leading  cases,  to  say 
nothing  of  the  numerous  decisions  of  the  District  Court 
and  Circuit  Courts  of  Appeal. 
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He  testified  as  follows 


"Mr.  Hengstler: 

Q.     You  left  the  Oakland  slip  at  10:53? 

A.     Yes. 

Q.     In  the  night  time? 

A.     Yes. 

Q.  What  was  the  destination  of  the  steamer  at 
that  time! 

A.     Mission  Bay  slip,  16th  Street. 

Q.     Hoiv  was  the  weatherf 

A.     Dense  fog. 

Q.  Under  what  speed  did  the  steamer  "Trans- 
it" proceed  on  the  trip  across  the  bay? 

A.  Well,  she  was  under  a  slow  bell,  that  is,  as 
close  as  we  could  shut  her  off  without  losing  steer- 
ageway.  /  should  say  perhaps  seven  miles  an  hour; 
perhaps  a  little  more,  or  perhaps  a  little  less. 
Apostles,  p.  47.)     (Italics  ours.) 

The  sjDeed  thus  confessed  was  early  held  to  be  ex- 
cessive by  the  Supreme  Court  in 

The  Pennsylvania,  19  Wall.  125 ;  22  L.  ed.  148, 
where  a  collision  took  place  upon  the  high  seas  between 
a  steamship  and  a  sailing  vessel.  If  the  court  had  been 
passing  judgment  upon  the  "Transit's"  speed,  the 
opinion  could  not  have  more  pertinently  pointed  out 
wherein  such  a  speed  was  too  high  for  the  "Transit" 
in  the  harbor  of  San  Francisco,  under  conditions  where 
the  master  knew  that  not  only  moving,  but  anchored 
vessels  were  to  be  met  in  the  fog.  Of  the  "Pennsyl- 
vania's" speed  Mr.  Justice  Strong  said: 

"Our  rules  of  navigation,  as  well  as  the  British 
rules,  require  every  steamship,  when  in  a  fog,  Ho 
go  at  a  moderate  speed'.  Wliat  is  such  speed  may 
not  be  precisely  definable.     It  must  depend  upon 
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the  circumstances  of  each  case.    That  may  be  mod- 
erate and  reasonable  in  some  circumstances  which 
would  be  quite  immoderate  in  others.    But  the  pur- 
pose   of   the    requirement   being   to    guard   against 
danger  of  collisions,  very  plainly  the  speed  should 
be   reduced   as   the   risk   of  meeting  vessels   is   in- 
creased.    In   the   case   of   'The   Europa,'   Jenkins, 
Rule  of  the  Road  at  Sea  52,  it  was  said  by  the 
Privy  Council:    'This  may  be  safely  laid  down  as 
a  rule  on  all  occasions,  fog  or  clear,  light  or  dark, 
that  no  steamer  has  a  right  to  navigate  at  such  a 
rate  that  it  is  impossible  for  her  to  prevent  dam- 
age, taking  all  precaution  at  the  moment  she  sees 
danger  to  be  possible,  and  if  she  cannot  do  that 
without  going  less  than  five  knots  an  hour,  then  she 
is   bound  to  go  at  less  than  five  knots  an  hour.' 
We  do  not  think  the  evidence  shows  any  necessity 
for  such  a  rate  of  speed  as  the  steamer  maintained. 
It  is  true  her  master,  while  admitting  she  was  go- 
ing seven  knots,  states  that  he  don't  consider  she 
could   have   been   steered   going   slower — could   not 
have   been   steered   straight.     And   two   other   wit- 
nesses testify  that,  in  their  opinion,  she  could  not 
have  been  navigated   with   safety  and  kept  under 
command  at  a  less  rate  of  speed  than  seven  miles 
an  hour.     These,  however,  are  but  expressions  of 
opinions  based  upon  no  facts.     They  are  of  little 
worth.     And  even  if  it  were  true  that  such  a  rate 
was  necessary  for  safe  steerage,  it  would  not  jus- 
tify driving  the  steamer  through  so  dense   a  fog 
along  a  route  so  much  frequented,  and  when  the 
probability   of   encountering   other  vessels   was    so 
great.     It  would  rather  have  been  her  duty  to  lay 
to.    *     *     *    We  think,  therefore,   it  must  be  con- 
eluded  that  the  steamer  was  going  at  an  undue  rate 
of  speed,  and  that  it  was  her  fault  that  she  came 
into  a  position  from  which  she  could  not,  or  cer- 
tainly  did  not,   escape  without   colliding  with   the 
bark." 
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Later,  in 

The  Nacoocliee,  137  U.  S.  330;  34  L.  ed.  687,  690, 

the  Supreme  Court  condemned  the  steamship  "Nacoo- 

chee"  for  a  collision  on  the  high  seas  with  a  sailing 

vessel,  where  the  steamer  was  proceeding  in  a  fog  at 

a  rate  of  seven  knots  per  hour.    Of  the  duty  resting  on 

the    steamship    to    moderate    her    speed,    Mr.    Justice 

Blatchford  remarked: 

''She  was  bound,  therefore,  to  observe  unusual 
caution,  and  to  maintain  only  such  a  rate  of  speed 
as  would  enable  her  to  come  to  a  standstill,  by 
reversing  her  engines  at  full  speed,  before  she 
should  collide  with  a  vessel  which  she  should  see 
through  the  fog." 

A  speed  of  six  knots  an  hour  was  likewise  held  ex- 
cessive by  the  Supreme  Court  in 

The  Martello,  153  U.  S.  64;  38  L.  ed.  637,  640, 
where  the   steamship  "Martello",  as   she  was    leaving 
the  port  of  New  York,  collided  with  a  sailing  vessel.  In 
holding  the  "Martello"  at  fault,    Mr.    Justice  Brown, 
writing  the  opinion  of  the  court,  said: 

"By  the  finding  of  the  Circuit  Court  that,  at  the 
time  the  horn  of  the  barkentine  was  heard  upon 
the  steamer,  the  latter  was  proceeding  at  a  speed  of 
from  five  and  a  half  to  six  knots  an  hour,  we  are 
relieved  from  the  necessity  of  examining  the  some- 
what conflicting  testimony  upon  the  question  of  the 
steamer's  speed.  While  it  is  possible  that  a  speed 
of  six  miles  an  hour,  even  in  a  dense  fog,  may  not 
be  excessive  upon  the  open  ocean*  and  off  the  fre- 
quented paths  of  commerce,  a  different  rule  ap- 
plies to  a  steamer  just  emerging  from  the  harbor 
of  the  largest  port  on  the  Atlantic  coast,  and  in  a 
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neighborhood  where  she  is  likely  to  meet  vessels 
approaching  the  harbor  from  at  least  a  dozen 
points  of  the  compass.  Under  such  circumstances, 
and  in  such  a  fog  that  vessels  could  not  be  seen 
more  than  a  quarter  of  a  mile  away,  it  is  not  un- 
reasonable to  require  that  she  reduce  her  speed 
to  the  lowest  point  consistent  with  a  good  steerage 
way,  which  the  court  finds  in  this  case  to  be  three 
miles  an  hour." 

If  a  speed  of  six  knots  was  thus  to  be  condemned  as 
immoderate  for  a  steamship  emerging  from  New  York 
harbor  on  to  the  high  seas,  how  much  less  can  it  be  jus- 
tified in  the  case  of  the  "Transit",  crossing  from  Oak- 
land to  San  Francisco  through  waters  in  which  vessels 
in  great  number  are  constantly  passing,  and  particu- 
larly in  approaching  the  wharves  of  San  Francisco  in 
the  vicinity  of  vessels  known  to  be  at  anchor! 

The  Supreme  Court,  however,  is  not  alone  in  con- 
demning a  speed  of  seven  knots  under  such  circum- 
stances, but  the  reports  are  replete  with  similar  rul- 
ings by  the  lower  courts,  citation  of  a  few  of  which  will 
suffice  to  show  the  general  disapprobation  with  which 
such  speeds  in  fogs  have  met. 

The  Eleanor,  Fed.  Cas.  4335; 

The  Manistee,  Fed.  Cas.  9028; 

The  Pottsville,  12  Fed.  631; 

The  Lepa^to,  21  Fed.  651; 

McCahe  v.  Old  Dominion  8.  S.  Co.,  31  Fed.  234; 

The  Catalonia,  43  Fed.  396 ; 

Pennell  et  al.  v.  U.  S.,  162  Fed.  64. 
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No  evidence  was  introduced  which  would  support  any 
reason  for  removing  the  "Transit"  without  the  opera- 
tion of  the  rule  which  has  been  so  rigidly  applied  to 
cases  less  deserving.  Consider  for  a  moment  that  the 
"Transit"  was  traveling,  in  a  fog  so  dense  that  her 
officers  could  not  see  more  than  150  feet,  towards  ves- 
sels she  knew  to  be  at  anchor  in  the  harbor,  headed  di- 
rectly for  the  wharves  to  and  from  which  vessels  were 
always  moving,  and  certainly  we  have  a  situation  more 
pregnant  with  the  probabilities  of  collision  than  on  the 
open  waters  of  the  high  seas,  or  even  at  the  entrance 
to  New  York  harbor.  If  the  Supreme  Court  was  right 
in  holding  seven  Imots  to  be  excessive  under  the  latter 
conditions,  it  necessarily  follows  that  the  District 
Court  erred  in  its  failure  to  condemn  the  "Transit" 
for  a  like  speed  in  San  Francisco  harbor. 

B.  The  "Transit's"  speed  teas  excessive  in  that  she 
could  not  he  stopped  before  striking  the  ''Fuller- 
ton"  after  coining  in-  sight  of  her  in  the  fog. 

Even  if  the  admitted  speed  of  seven  knots  was  not 
per  se  excessive,  the  "Transit's"  speed  was  certainly 
immoderate  when  tested  by  the  principles  upon  which 
rest  all  of  the  decisions  condemning  speeds  in  fog.  This 
underlying  principle  was  succinctly  stated  as  follows  by 
Mr.  Justice  Brown  in 

The  Chattahoochee,  173  U.  S.  540;  43  L.  ed.  801, 
805: 

"No  absolute  rule  can  be  extracted  from    these 
cases.     So  much  depends  upon  the  density  of  fog 
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and  the  chance  of  meeting  other  vessels  in  the 
neighborhood,  that  it  is  impossible  to  say  what 
ought  to  be  considered  moderate  speed  under  all 
circumstances.  It  has  been  said  by  this  court,  in 
respect  to  steamers,  that  they  are  bound  to  reduce 
their  speed  to  such  a  rate  as  will  enable  them  to 
stop  in  time  to  avoid  a  collision  after  an  approach- 
ing vessel  comes  in  sight  provided  such  approach- 
ing vessel  is  herself  going  at  the  moderate  speed 
required  by  law." 

It  is  the  same  principle,  stated  in  slightly  different 

words,  as  that  on  which  the  "Nacoochee",  supra,  was 

condemned.     We  again  quote  Mr.  Justice  Blatchford  on 

the  rule : 

"She  was  bound,  therefore,  to  observe  unusual 
caution,  and  to  maintain  only  such  a  rate  of  speed 
as  would  enable  her  to  come  to  a  standstill,  by  re- 
versing her  engines  at  full  speed,  before  she  should 
collide  with  a  vessel,  which  she  should  see  through 
the  fog." 

In  that  case,  the  colliding  vessels  were  under  way,  a 
fact  which  in  no  way  lessens  the  application  of  the  rule 
to  moving  vessels  in  collision  with  those  at  anchor.  For 
its  violation,  the  S.  S.  "Northern  Queen"  was  held  at 
fault  for  colliding  with  the  Whaleback  "Sagamore"  at 
anchor  in  a  fog  in  St.  Mary's  River,  Judge  Hazel 
saying : 

"It  was  held  in  The  Chattachoochee,  173  U.  S. 
548;  19  Sup.  Ct.  491,  43  L.  ed.  801,  that  'moderate 
speed'  consists  in  such  a  rate  as  will  enable  a 
steamer  to  stop  in  time  to  avoid  collision  after  an 
ap])roaching  vessel  comes  in  sight,  provided  such 
approaching  vessel  is  herself  going  at  the  moderate 
speed  required  by  law     The    Sagamore    being    at 
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anchor,  the  principle  enunciated  in  this  case  would 
require  the  Northern  Queen  to  proceed  at  such  a 
moderate  rate  of  speed  as  would  have  prevented 
the  collision  by  proper  management,  after  the  Saga- 
more came  in  view,  unless  circumstances  existed 
which  made  it  dangerous  for  her  to  proceed  at 
moderate  speed.  The  Pennsylvania,  19  Wall,  125; 
22  L.  ed.  148;  The  Colorado,  *91  U.  S.  692;  23  L.  ed. 
379;  The  Batavia,  40  Eng.  Law  &  Eq.  19;  The  Na- 
coochee,  137  U.  S.  330;  11  Sup.  Ct.  122;  34  L.  ed. 
687.  This  rule  is  well  settled,  and,  where  properly 
applied,  has  been  reaffirmed  and  followed." 

The  Northern  Queen,  117  Fed.  906,  911. 

In 

The  Kentucky,  148  Fed.  500, 

the  rule  was  invoked  to  condemn  the  "Kentucky"  for 
colliding  with  the  "Exeter  City"  which  was  stopped 
and  engaged  in  discharging  her  pilot  at  the  entrance 
to  Gedney  Channel,  New  York  harbor.  Though  her 
speed  was  between  five  and  seven  knots,  the  "Ken- 
tucky" was  held  solely  at  fault,  the  court  saying: 

"It  is  admitted  that  she  was  then  going  at  the 
rate  of  three  or  four  knots  but  was  probably  going 
considerable  in  excess  of  five  Iniots  at  the  time.  In 
any  event,  she  was  clearly  violating  the  rule  that 
steamers  navigating  in  a  fog  are  bound  to  reduce 
their  speed  to  such  rate  as  will  enable  them  to 
stop  in  time  to  avoid  a  collision  after  an  approach- 
ing vessel  comes  in  sight,  provided  such  an  ap- 
proaching vessel  is  herself  going  at  the  moderate 
speed  required  by  law.  The  Chattahoochee,  173  U. 
S.  540,  548;  19  Sup.  Ct.  491;  43  L.  ed.  801.  As  the 
Exeter  City  here  was  practically  not  moving,  the 
latter  part  of  the  rule  need  not  be  considered  and 
this  proves  to  be  a  case  where  the  implicated  ves- 
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sel  was  going  at  such  a  rate  that  she  could  not 
bring  herself  to  stop  before  striking  a  motionless 
vessel.  The  Kentucky  was  clearly  in  fault,  and 
the  only  real  question  in  the  case  is  whether  the 
Exeter  City  was  also  in  fault." 

The  Circuit  Court  of  Appeals  for  the  Second  Circuit, 

in 

The  Etruria,  147  Fed  216, 

held  the  "Etruria"  in  violation  of  the  rule,  when  she 

collided  with  a  lighter  lying  stationary  in  New  York 

harbor,  Circuit  Judge  Wallace  remarking: 

"If,  owing  to  the  state  of  the  fog,  the  lighters 
could  not  have  been  discovered  by  vigilant  obser- 
vation until  the  Etruria  was  within  750  or  1000 
feet  of  them,  it  is  plain  that  the  Etruria  was  main- 
taining too  great  speed.  The  fact  that  in  making 
the  changes  of  course  her  wheel  was  put  hard 
over,  suggests  that  she  was  going  at  a  higher 
speed  than  she  asserts.  However  that  fact  may 
have  been,  her  speed  was  excessive  if  it  was  true 
that  she  could  not  reverse  her  engines  and  come 
to  a  standstill  before  she  should  collide  with  a  ves- 
sel which  she  ought  to  have  seen." 

This  court,  in 

The  Bailey  Gatsert,  179  Fed.  44, 
applied  the  rule  to  a  collision  with  an  anchored  dredge 
in  Portland  harbor,   Judge   Morrow  stating  it  as   fol- 
lows: 

"The  channel  of  the  Willamette  River  between 
the  Columbia  River  and  the  City  of  Portland  car- 
ries a  large  commerce,  and  the  vessels  engaged  in 
its  transportation  are  to  be  expected  at  all  points 
and  at  all  hours  in  passing  up  or  down  the  river. 
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It  was  therefore  the  duty  of  the  Bailey  Gatzert  to 
have  exercised  the  utmost  caution  in  navigating 
this  channel  in  a  fog.  The  Pennsylvania,  86  (J.  IS. 
125,  133;  22  L.  ed.  148.  A  rule  applicable  to  such 
a  situation  was  to  proceed  at  such  a  rate  of  speed 
as  would  enable  her  after  discovering  a  vessel 
through  the  fog  to  have  stopped  and  reversed  her 
engines  in  time  to  prevent  a  collision.  The  Great 
Eastern,  Brown  &  L.  287,  291 ;  The  Nacoochee,  137 
U.  S.  330,  339,  11  Sup.  Ct.  122 ;  34  L.  ed.  687 ;  The 
Umbria,  166  U.  S.  404,  417,  17  Sup.  Ct.  610,  41  L. 
ed.  1053;  The  Belgian  King,  125  Fed.  869,  876,  60 
C.  C.  A.  451.  This  she  did  not  do,  and  she  was 
therefore  clearly  at  fault." 

The  foregoing  authorities,  to  which  many  might  be 
added  if  necessity  required,  show  it  to  be  a  settled  rule 
of  lav/  that  a  vessel  must  proceed  at  such  a  rate  of 
speed  in  a  fog  as  to  enable  her  to  come  to  a  standstill 
before  she  collides  with  a  vessel  which  she  can  see, 
whether  the  other  vessel  be  underway  or  motionless. 
Apply  the  rule  to  the  facts  of  the  collision  between  the 
"Transit"  and  the  "FuUerton",  and  the  condemnation 
of  the  former  must  follow  just  as  certainly  as  did  that 
of  the  vessels  in  the  cases  from  which  the  rule  has  been 
drawn.  We  take  the  facts  showing  such  violation  of 
the  rule,  as  they  were  given  by  the  master  of  the 
"Transit": 

"Q.  Under  what  speed  did  the  steamer  'Tran- 
sit' proceed  on  the  trip  across  the  bay! 

A.  Well,  she  was  under  a  slow  bell,  that  is,  as 
close  as  we  could  shut  her  off  without  losing  steer- 
ageway.  I  should  say,  perhaps,  seven  miles  an 
hour;  perhaps  a  little  more  or  perhaps  a  little  less. 
(Apostles,  p.  476.) 
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"Q.  Now,  liow  far  distant  would  you  judge 
yourself  to  be  at  the  time  tliat  you  saw  tlie  '1^'ulier- 
tou'  ligiitf 

A.  Well,  the  fog  was  so  dense  it  could  not  be 
seen  more  than  a  couple  of  hundred  feet  anyway. 
1  could  not  tell  you  just  how  far.  You  can't  gauge 
the  distance  in  a  fog;  it  is  impossible. 

Q.    I  am  asking  your  best  judgment. 

A.  Well,  it  might  have  been  200  feet,  or  it 
might  not  have  been  that  much. 

C^.    It  might  not  have  been  that  far? 

A.    No,  it  might  not. 

Q.    It  might  have  been  farther! 

A.    No,  you  could  not  have  seen  it  much  farther. 

(Apostles,  p.  75.) 

******* 

"Q.  When  these  ferry-boats  approach  the  slips, 
the  ferry-boats  with  side  wheels,  they  can  run  al- 
most into  the  slip  before  they  have  to  stop  and 
back? 

A.    Some  of  them  can. 

Q.    Is  that  true  of  your  vessel? 

A.    No,  you  have  to  give  her  time. 

Q.  In  what  distance  can  you  bring  your  vessel 
to  a  stop? 

A.  Well,  from  the  time  I  slow,  at  about  three 
boat  lengths  of  it,  I  run  her  under  slow  bell  one 
length,  and  then  run  her  under  stop-bell  for  a 
couple  of  hundred  feet,  and  then  I  go  back  the 
w^ole  length  of  the  slip,  and  go  back  hard  to  fully 
stop. 

Q.  As  you  usually  run  across  the  bay,  in  ivhat 
distance  can  you  bring  your  v)essel  to  a  stopf 

A.  We  do  not  stop  the  engine  right  at  the  same 
time.     I  am  answering  it  to  the  best  of  my  ability 

right  now. 

Q.    I  am  asking  you  for  the  distance,  how  far? 
A.    Well,  we  will  say  between  eight  and  900  feet. 
The   CouET.    Do  you  mean    in   the    case    of    an 
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emergency  tvhere  an  attempt  is  made  to  slop    as 
soon  as  possiblef 
Mr.  Campbell.    Yes: 

A.    Under  full  speed  you  can't  stop  her  inside  of 
almost  three  boat-lengths  the  way  we  stop. 
Q.    Running  at  seven  miles  an  hour  in  ivhat    dis- 
tance can  yoit  stop  herf 

A.  That  is  pretty  near  fidl  speed,  hetween  800 
and  900  feet,  the  tvciy  me  stop  in  an  emergency.  If 
you  stopped  the  engines  and  tried  to  back  her,  she 
will  not;  she  will  jam.  We  have  got  to  slow  the 
engines  first  so  as  to  give  her  time  to  recover  her- 
self; she  has  low  pressure  engines,  and  don't  an- 
swer very  well;  she  will  jam  and  not  back. 
(Apostles,  pp.  77-78.) 

Q.    Who   reported  the  'Fullerton's'  lights? 

A.  The  second  officer,  from  the  bow.  It  was  his 
voice  that  I  heard  reporting  a  light  on  the  port 
bow  close  aboard. 

Q.  Will  you  tell  the  Court,  if  you  please,  what 
you  did  after  that,  within  your  knowledge? 

A.  I  was  watching  my  compass  and  making  my 
course  to  the  best  of  my  ability  wheti  I  heard  the 
report  from  the  bow  'a  light  on  the  port  how  close 
aboard.'  I  looked  up  instantly  and  seem  the  light 
then,  and.  I  instantly  shoved  my  helm  to  port  and 
struck  the  jingle  bell  to  go  ahead  full  speed;  and 
then  I  looked  up  again  and  seen  there  was  no 
chance  to  avoid  her,  and  at  the  same  time  I  heard 
my  first  officer  say  'Stop  her.  Captain,'  and  I  did 
so;  I  rang  the  bell.  At  that  time  the  light  was  over 
my  jackstaff,  and  the  first  officer  ducked  down,  he 
thought  the  jibboom  of  this  bark  was  going  to  catch 
the  pilot-house,  catch  him,  and  he  ducked  to  avoid 
it,  and  we  landed  right  across  her  bow,  and  she 
took  our  smokestack  out,  and  we  got  in  under  her 
jibboom,  and  her  jibboom  carried  away  our  box- 
cars.    (Apostles,  p.  51.) 
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"Q.  And  when  you  saw  that  light  you  rang  full 
speed  ahead! 

A.    Yes,  and  i)ut  my  helm  hard-aport. 

Q.    You  threw  your  helm  hard-aport? 

A.    Yes. 

Q.    What  did  you  do  next? 

A.  Then  I  stopped  her — immediately  rang  t\^o 
bells. 

Q.  Didn't  you  go  under  the  full  speed  ahead 
bell  at  all? 

A.     No  time. 

Q.    Then  you  stopped  her? 

A.  When  I  seen  there  was  no  chance  to  avoid 
her,  I  stopped  her. 

Q.     But  you  did  not  back  her? 

A.  /  had  no  time  to  hack  her;  I  might  kill  the 
men  in  the  engine-room  if  I  did.  I  was  looking  out 
for  the  men  in  the  engine-room.  If  I  had  backed 
and  my  walking-beam  had  caught  on  that,  it  would 
have  killed  the  men  in  the  engine-room,  sure. 

Q.    Why  is  that? 

A.  Because  the  walking-beam  going  up  and 
down,  might  have  caught  in  the  jibboom  and  killed 
them  in  the  engine-room. 

Q.  At  the  time  you  stopped  you  ivere  right  un- 
der her  hoiv? 

A.    Yes. 

Q.    Wliere  was  her  bowsprit  pointing? 

A.  She  was  lying  right  across  like  that  (illus- 
trating). 

Q.    Her  bow  was  to  the  north? 

A.    To  the  north;  yes. 

Q.  Whereabouts  at  the  time  you  stopped  her 
was  her  bowsprit  pointing? 

A.    Right  across  the  bow,  right  across  my  deck. 

Q.    Wlien  you  stopped  your  engine? 

A.  She  had  not  crossed  then,  but  it  was  close 
to  us. 

Q.  What  you  have  alleged  in  your  libel  is  true, 
isn't  it — let  me  ask  you  to  listen  to  this,  this  allega- 
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tion  in  your  libel,  see  if  it  is  not  true;  Hliat  3  or  5 
minutes  later  the  lookouts  last  above  mentioned  re- 
ported a  light  upon  the  port  bow  of  said  steamer 
"Transit"  and  close  aboard?' 

A.    Yes. 

Q.  'When  her  helm  was  put  hard-aport  and  a 
signal  given  to  her  engineers  for  full  speed  ahead, 
trying  to  sheer  oif  from  any  vessel  indicated  by 
such  light?' 

A.    That  is  right. 

Q.  'But  that  it  was  then  too  late  to  avoid  col- 
lision with  the  barkentine  "Fullerton"  hereinafter 
described,  upon  which  said  light  was  exhibited,  the 
bowsprit  thereof  being  not  more  than  2  or  3  feet 
back  from  the  forward  pilot-house  of  the  "Tran- 
sit!" ' 

A.  I  could  not  tell  you  at  the  time  the  bell 
struck — when  this  bell,  when  this  light  was  re- 
potted to  me  first  I  looked  up  from  my  compass 
and  I  saw  a  light  right  there.  I  could  not  tell  how 
far  it  was  off,  and  I  rang  the  hell  and  shoved  my 
helm  hard-aport — rang  the  hell  for  full  speed 
ahead.  Then  I  looked  down  again  and  I  se\cn  that 
the  light  was  too  close  aboard  to  avoid  it,  arid  I 
struck  the  hell  to  stop.  My  first  officer  said  at  the 
same  time  that  I  struck  the  bell  to  'stop  her.  Cap- 
tain.' 

Q.  At  the  time  you  stopped  her,  is  it  not  the  fact 
that  the  bowsprit  of  the  'Fullerton'  was  practic- 
ally over  your  deck? 

A.  Not  at  the  time  my  boat  was  running  ahead; 
at  the  same  time  when  I  struck  the  bell,  it  was  not 
over  the  deck;  when  I  struck  the  bell  to  stop  it  was 
not  over  the  deck. 

Q.    How  far  off  was  it? 

A.    There  was  a  dense  fog;  I  could  not  tell  you. 

Q.  You  could  not  tell? 

A.    No. 

Q.  At  the  time  you  stopped  her,  where  was  the 
light  on  the  'Fullerton?' 
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A.  It  looked  to  me  close  over  the  jack-staff 
when  I  struck  the  bell. 

Q.     Over  the  jack-staff! 

A.    Yes. 

(^.  When  you  stopped  her  what  did  the  flood 
tide  do  with  your  vessel? 

A.    The  flood  tide  was  carrying  us  on  her 

Q.    Which  way? 

A.  It  set  her  on  top  of  the  'Fullerton.'  "  (Apos- 
tles, pp.  71-73.)     (Italics  ours.) 

Here,  then,  is  the  evidence  by  which  the  ^'Transit" 
is  to  be  judged: 

A  steamer  335  feet  long  and  of  broad  beam  (Apostles, 
p.  76),  running  across  the  bay  in  one  of  the  world's 
largest  ports,  where  numerous  vessels  were  known  to 
be  plying  (Apostles,  pp.  61-2),  in  a  fog  so  dense  that 
the  lights  of  another  vessel,  whose  anchored  position 
was  known,  could  not  be  seen  more  than  200  feet,  and 
yet  proceeding  at  a  speed  of  seven  miles  per  hour,  un- 
der which  it  required,  even  in  an  emergency,  between 
800  and  900  feet  to  stop!  And  at  that,  a  vessel  equip- 
ped with  engines  which  could  not,  by  reason  of  their 
design  and  construction,  be  immediately  reversed  from 
full  speed  ahead. 

If  it  be  the  law,  of  which  there  can  be  no  question, 
that  a  vessel  must  proceed  only  at  such  a  rate  of  speed 
that  she  can  be  stopped  in  time  to  avoid  collision  with 
another  vessel  which  she  can  see  through  the  fog, 
whether  the  latter  be  underway  or  motionless,  then  it  is 
certain  the  "Transit",  going  at  a  rate  at  which  she  could 
he  stopped  only  in  800  or  900  feet,  in  a  fog  in  which  an- 


26 


other  vessH  could  be  seen  only  200  feet,  ivas  not  pro- 
ceeding at  the  speed  required  by  such  law.  That  she 
was  in  actual  violation  of  the  rule  is  demonstrated  by 
the  master's  grai3hic  description  of  the  collision.  The 
truth  would  seem  to  be  that  the  "Transit"  was  travel- 
ing at  such  a  speed  that  when  the  light  of  the  "Fuller- 
ton"  was  seen  through  the  fog,  as  the  master  stated  it, 
"there  ivas  no  chance  to  avoid  her."  (Apostles,  pp. 
51,  71.)  Surely  such  navigation  was  not  in  compliance 
with  the  rule  so  clearly  defined  by  highest  authority. 

Furthermore,  the  fact  that  her  engines  could  not  be 
reversed,  by  reason  of  their  design  and  construction,  in 
time  to  avoid  the  collision,  made  certain  the  excessive- 
ness  of  her  speed. 

The  Albert  Dumois,  176  U.  S.  240;  44  L.  ed.  751. 

Interesting  light  is  thrown  upon  the  contention  of 
"slow  speed"  which  runs  through  the  testimony  ad- 
duced by  the  "Transit".  The  master  testified,  as  we 
have  previously  quoted  him,  that  the  fog  was  dense, 
and  the  "Transit"  was  proceeding  across  the  bay  un- 
der slow  bell,  "say,  perhaps  7  miles  an  hour;  perhaps 
more,  perhaps  less."  Later,  when  cross-examined  as 
to  the  distance  within  which  he  could  stop  the  "Tran- 
sit" in  an  emergency,  from  a  speed  of  7  miles,  he  re- 
marked "that  is  pretty  near  full  speed."  Whether  it 
was  "slow  speed,"  or  "pretty  near  full  speed,"  the 
record  shows  that  no  material  reduction  over  her  usual 
running  time  had  been  made  in  her  speed  on  account 
of  the  "dense  fog,"  which  every  witness  admitted  pre- 
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vailed.  Take  tlie  log.  (Apostles,  p.  133.)  On  the  first 
trip  it  required  44  minutes  5:43  to  6:27)  to  cross  from 
Oakland  to  Mission  Bay;  the  return  trip  took  38  min- 
utes, from  7:14  to  7:52;  the  following  trip  from  Oak- 
land back  to  Mission  Bay,  8:01  to  8:40,  required  39 
minutes ;  the  return  to  Oakland  was  made  in  54  minutes 
(9:30  to  10:24).  On  the  next  trip,  leaving  at  10:53,  she 
was  out  32  minutes  at  the  time  of  the  collision,  grant- 
ing that  it  occurred  at  11 :25.  If  it  also  be  the  fact  that 
the  bell  on  the  slip,  as  shown  by  the  log,  was  heard  be- 
fore the  collision  (Apostles,  pp.  50-51,  69,  83),  and  if  it  be 
a  further  fact  that  the  slip's  bell  usually  could  be  heard 
6  or  7  minutes  off,  it  is  manifest  that  the  '' Transit" 
was  crossing  the  bay  in  about  39  minutes,  or  her  usual 
running  time.  But  to  state  it  conservatively,  if  the 
slip's  bell  could  usually  be  heard  6  or  7  minutes  off, 
and  it  required  40  minutes  to  make  the  trip,  the  bell 
would  not  be  heard  until  the  "Transit"  was  some  33 
or  34  minutes  out  from  Oakland  toward  Mission  Bay. 
But  on  the  trip  in  which  she  ran  into  the  "Fullerton", 
the  master  says  that  he  heard  the  bell  when  he  got 
over  (from  Oakland  towards  Mission  Bay)  about  22  or 
23  minutes.  If  the  latter  were  true,  and  his  vessel  was 
then  sent  ahead  at  her  usual  running  speed  so  as  to 
get  to  her  slip  in  6  or  7  minutes  after  hearing  the  bell, 
she  would  have  made  the  tri]:)  in  the  uni)recedented 
time  of  30  minutes,  as  against  38  minutes  for  the  fast- 
est made  during  the  earlier  hours  of  the  evening  and 
night,  when  no  fog  prevailed.  At  38  minutes  for  the 
tri]),  the  bell  would  not  be  heard  for  31  minutes  after 
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leaving  Oakland.  On  this  "slow"  trip  it  was  heard  in 
22  or  23  minutes.  If  the  collision  occurred  at  11:25, 
the  "Transit"  was  then  33  minutes  out  from  Oakland. 
If  at  that  time  the  slip  bell  could  be  heard,  and  it  was 
only  six  or  seven  minutes  off,  the  trip  could  have  been 
completed  in  38  minutes.  It  would  thus  seem  to  follow 
beyond  all  doubt  that  the  "Transit"  was  proceeding  at 
approximately  the  same  speed  as  on  all  other  trips,  fog 
or  no  fog. 

And  what  else  could  the  master  have  had  in  mind 
when,  in  discussing  the  rate  of  speed  necessary  to  the 
maintenance  of  steerageway,  and  after  fixing  it  at  that 
of  the  "Transit's"  on  the  trip  in  question,  7  knots,  he 
said: 

"I  have  been  running  over  thirty-five  years  at  that 
average  speed."     (Supp.  Apostles,  p.  81.) 

C.    Speed     Excessive     Even     Though     Necessary     to 
Steerageivay. 

It  doubtless  will  be  urged  that  the  speed  was  not  ex- 
cessive because  it  was  as  slow  as  the  "Transit"  could 
go  and  maintain  steerageway.  The  master  so  testified 
(Apostles,  p.  47).  At  the  same  time,  he  admitted  that 
he  could  not  give  the  speed  in  knots  at  which  she  could 
keep  steerageway.  Whatever  the  speed  required  for 
steerageway,  it  has  been  established  beyond  question 
that  the  "Transit"  was  in  flagrant  violation  of  the  rule 
against  excessive  speed.  The  fact,  if  it  were  a  fact, 
that  she  could  only  be  steered  under  what  would  other- 
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wise  be  excessive  speed,  is  no  legitimate  excuse  for  the 

violation  of  tlie  rule  forbidding  it.     If  she  could  only 

proceed,  in  the  fog,  at  an  immoderate  speed  and  still 

be  kept  under  steerage  control,  it  was  the  duty  of  her 

owner  to  cease  running  her  until  the  fog  lifted,  for  the 

inability  of  the  "Transit"  to  steer  at  a  moderate  si)eed 

was  no  license  to  her  owner  to  thus  endanger  the  lives 

and  property  of  others.    It  was  so  held  by  the  Supreme 

Court  in 

The  Pennsylvania,  supra, 

where  Mr.  Justice  Strong  said: 

"It  is  true  her  master,  while  admitting  she  was 
going  seven  knots,  states  that  he  don't  consider 
she  could  have  been  steered  going  slower— could 
not  have  been  steered  straight.  And  two  other 
witnesses  testify  that,  in  their  opinion,  she  could 
not  have  been  navigated  with  safety  and  kept  un- 
der command  at  a  less  rate  of  speed  than  seven 
miies  an  hour.  These,  however,  are  but  expres- 
sions of  opinion  based  upon  no  facts.  They  are  of 
little  worth.  And  even  if  it  were  true  that  such  a 
rate  was  necessary  for  safe  steerage,  it  would  not 
justify  driving  the  steamer  through  so  dense  a  fog 
along  a  route  so  much  frequented,  and  when  the 
probability  of  encountering  other  vessels  was  so 
great.  It  would  rather  have  been  her  duty  to 
lay  to.'' 

We  respectfully  submit,  therefore,  that  the  "Tran- 
sit" has  not  overcome  the  presumption  of  fault  raised 
against  her  as  the  moving  vessel,  but,  on  the  contrary, 
that  the  record  affirmatively  shows  her  positive  viola- 
tion of  the  rule  against  excessive  speed. 
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III. 

THE  "TRANSIT"  VIOLATED  THE  SECOND  PARAGRAPH  OF  RULE 
16  BY  FAILING  TO  STOP  HER  ENGINES  ON  HEARING  THE 
FOG  BELL  OF  THE   "FULLERTON". 

The  Second  Paragraph  of  Rule  16  of  the  Inland 
Rules  provides : 

"A  steam  vessel  hearing,  apparently  forward  of 
her  beam,  the  fog-signal  of  a  vessel  the  position  of 
which  is  not  ascertained  shall,  so  far  as  the  circum- 
stances of  the  case  admit,  stop  her  engines,  and 
then  navigate  with  caution  until  danger  of  collision 
is  over." 

The  foregoing  rule  is  identical  with  Rule  16  of  the 
International  Rules,  both  making  it  obligatory  to  im- 
mediately stop  the  engines  on  hearing  apparently  for- 
ward of  the  beam  the  fog  signal  of  another  vessel 
whose  position  is  not  ascertained.  The  rule  being 
statutory,  its  violation  imposes  upon  the  guilty  vessel 
the  burden  of  proving  not  only  that  probably  the  fault 
did  not  contribute  to  the  collision,  but  that  it  could  not 
have  done  so. 

The  rule  was  before  Judge  Bean,  sitting  in  the 
United  States  District  Court  for  the  Northern  District 
of  California,  in 

The  Beaver,  197  Fed.  866. 

His  opinion  is  so  perspicuous,  and  contains  so  ex- 
cellent a  statement  of  the  purpose  and  effect  of  the 
rule,  that  no  further  citation  of  authority  is  necessary 
to  demonstrate  the     legal     effect     of  the  "Transit's" 
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failure  to  stop  her  engines  on  first  hearing  the  fog  bell 
of  the  "Fullerton." 

Of  the  rule,  Judge  Bean  said: 

"It  therefore  does  not  leave  the  navigation  of  a 
vessel,  when  a  whistle  is  heard  apparently  forward 
of  her  beam,  the  position  of  which  is  not  ascer- 
tained, to  the  master's  judgment,  but  assumes  that 
the  zone  of  danger  of  collision  is  reached  when 
the  whistle  is  heard,  and  forbids  the  ship  to  en- 
ter such  zone  except  after  stopping  its  engines  to 
ascertain  the  position  of  the  oncoming  ship. 

"The  law  is  that  where  a  vessel  has  permitted 
a  positive  breach  of  a  statutory  duty,  she  must 
show  not  only  that  probably  her  fault  did  not  con- 
tribute to  the  disaster,  but  that  it  could  not  have 
done  so." 

It  will,  of  course,  be  contended  that  Rule  16  has  no 
application  to  the  present  case  because  of  the  fog  bell 
of  the  "Fullerton"  not  being  heard.  This  presents  the 
question  as  to  the  location  of  the  bell  heard  on  the 
"Transit".  It  is  true  that  all  of  the  "Transit's"  wit- 
nesses testified  that  the  "  Fullerton 's"  fog  bell  was  not 
heard  before  the  collision.  The  master,  first  officer  and 
some  of  the  lookouts  admitted  hearing  a  fog  bell,  but 
assert  that  it  was  the  bell  established  by  the  Southern 
Pacific  Company  on  the  Mission  Bay  slip  to  assist  the 
"Transit"  in  locating  the  slip  in  foggy  weather.  On 
the  other  hand,  if  the  testimony  of  the  master  is  to  be 
accepted,  the  record  proves  to  a  demonstration  that  the 
bell  first  heard  could  not  have  been  the  slip  bell,  but 
was  the  "Fullerton's". 
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The  master  testified  that  when  he  "got  well  over 
about  22  or  23  minutes,  somewhere  out  there,  he  heard 
the  fog  bell."  (Apostles,  p.  69.)  Assuming  that  the 
"Transit"  was  then  running  as  fast  as  she  did  on  her 
best  trip  that  night,  though  the  master  claimed  that  she 
was  under  slow  bell,  she  would  have  crossed  the  bay  in 
38  minutes.  (Apostles,  p.  133.)  (Log  Book.  Trip  from 
Mission  Bay  to  Oakland,  7:14  to  7:52.)  If  the  master 
heard  the  fog  bell  when  she  was  22  or  23  minutes  out 
from  Oakland,  it  is  manifest  that  he  heard  it  at  least  15 
minutes  before  the  "Transit"  would  have  reached  the 
slip.  Were  the  "Transit"  actually  going  slower  than 
her  customary  speed,  the  bell  was  heard  more  than  15 
minutes  before  she  would  then  have  completed  the  trip. 
We  are,  therefore,  looking  at  the  case  in  its  aspect  most 
favorable  to  , the  "Transit",  when  we  assume  that  the 
master  heard  the  bell,  wherever  it  was,  when  the 
"Transit"  was  15  minutes  off  the  slip. 

This  is  most  significant  because  later  in  his  testi- 
mony the  master  stated  that  he  usually  heard  the  slip 
fog  bell  6  or  7  minut/es  off. 

"Q.  This  night  that  you  were  approaching  the 
San  Francisco  shore  you  heard  this  fog  bellf 

A.     I  did,  on  the  slip. 

Q.    You  say  it  was  the  slip? 

A.    Yes. 

Q.  How  far  off  do  you  usually  hear  that  fog 
bellf 

A.  You  can  hear  it  6  or  7  minutes  off.  (Apostles, 
p.  78.) 

If  it  be  time  that  the  slip  bell  was  usually  heard  6  or 
7  minutes  off  the  slip,  then  it  certainly  was  not  the  slip 
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bell  which  iras  heard  15  minutes  off, — 22  or  23  minutes 
after  leaving  Oakland  mole. 

That  it  could  not  have  been  the  slip  bell  is  shown 
by. the  following  additional  testimony  of  the  master: 

"Q.  In  what  sort  of  box  is  this  bell  on  the  dock 
inclosed! 

A.  It  is  inclosed  in  the  rear  and  open  in  the 
front,  a  sounding-board  behind  it. 

Q.     A  sounding-board  with  a  flare-out,  isn't  it! 

A.     Yes,  a  flare-out. 

Q.  That  flare-out  points  toward  the  Oakland 
mole ! 

A.  It  points  right  out  from  the  slip;  if  you  are 
either  side  of  it,  you  can't  hear  it  very  tuell;  if 
you  are  right  i)i  front  of  it  you  can  get  the  sound. 

Q.  That  flare-out  is  toward  the  Oakland  mole, 
isn't  it! 

A.  It  is  right  out  from  the  end  of  the  slip;  it 
stands  right  ujd  from  the  end  of  the  slip. 

Mr.  Hengstler.     Q.     Toward  the  Oakland  moJef 

A.  No,  not  towards  the  Oakland  mole,  hut  it 
flares  right  out  in  front  of  the  slip. 

Mr.  Campbell.  Q.  Doesn't  it  flare  out  parallel 
with  the  fairway  you  are  running  on! 

A.  Not  parallel,  no,  because  we  don't  run  alto- 
gether parallel ;  we  have  got  to  run  with  the  tide ; 
it  would  not  do  to  have  that  bell  parallel ;  if  there 
was  a  flood  tide,  we  would  have  to  be  more  to 
the  northward,  and  if  an  ebb  tide  to  the  southward, 
2  points  to  21/0  points  difference  in  our  course. 
This  course  I  am  steering  on,  I  have  steered  for 
over  10  years,  to  same  course." 

(Apostles,  pp.  86-87.) 

The  flare-out  of  the  slip  is  thus  placed  so  as  to 
throw  the  sound  straight  out,  from  the  slip,  and  not 
toward  the  Oakland  mole  from  whence  the  "Transit" 
was    coming.      If,    as    the   master    says,    the    slip    bell 
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could'  not  be  heard  very  well  on  either  side  of  the  line 
of  the  flare-out,  how  could  it  possibly  be  heard  on  this 
particular  trip,  eight  minutes  earlier  than  usual,  when 
the  "Transit"  was  crossing  the  bay,  not  on  a  course 
directly  from  the  mole  to  the  slip,  but  on  one  (S.  W. 
1/.S.)  which  carried  the  "Transit" /urf/ier  to  the  north- 
ward, and  thus  to  one  side  of  the  flare-out,  to  allow  for 
the  effect  of  the  flood  tide  and  slow  bell?  (Apostles, 
pp.  57-8.)  Surely,  if  the  flare-out  pointed  right  out 
from  the  slip  so  as  to  make  it  equally  of  use  in  ebb 
and  flood  tides,  and  the  bell  could  only  be  heard  when 
the  "Transit"  was  straight  in  front  of  it,  six  or  seven 
minutes  off  the  slip,  it  is  not  reasonable  to  believe  that 
the  bell  was  heard  on  the  "Transit"  while  she  was 
still  15  minutes  off,  on  a  course  which  carried  her  to 
tlie  northward  of  the  slip,  out  of  the  range  of  the 
flare-out 

Again,  that  it  was  the  "Fullerton's"  bell,  and  not 
the  slip  bell,  that  was  heard  finds  substantiation  in  fur- 
ther attending  circumstances. 

The  master  testified  that  the  bell  came  from  a  point 
right  straight  ahead.  (Apostles,  pp.  69-70.)  Shortly 
afterward  the  "Fullerton's"  light  was  observed  close 
aboard  over  the  jack-staff  of  the  port  corner  of  the 
bow.  Thus  it  is  certain  that  the  "Transit"  was  headed 
directly  for  the  "Fullerton"  at  the  time  the  light  was 
seen,  a  conclusion  demonstrated  by  the  fact  that  the 
"Transit"  landed  almost  squarely  across  the  "Fuller- 
ton's"  bow  after  having  had  her  helm  put  hard-aport, 
while  maintaining  headway  under  her  running  speed, 
assisted    by    a    full    ahead    on    her    engines.      At    the 
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time    the    master    saw    the    light,    the    "Transit"    was 
heading  southwest.     (Apostles,  p.  70.) 

If  the  position  of  the  "FuUertou"  is  located  upon 
Claimant's  Exhibits  1  or  2,  as  stated  by  the  master  of 
the  "Transit",  to  wit,  1000  yards,  E.  N.  E.  from  the 
slip,  and  a  line  is  drawn  through  such  position,  N,  E. 
and  S.  W.  indicating  the  course  of  the  "Transit"  at 
the  time  the  "Fullerton's"  light  was  seen,  it  becomes 
apparent  at  once  that  the  slip  on  which  the  bell  was 
located  ivas  not  straight  ahead  of  the  "Transit",  on 
such  a  course,  hut  far  to  starboard.  It  follows,  there- 
fore, that  if  the  "Transit",  at  the  time  the  bell  was 
heard  straight  ahead,  was  running  directly  toward  the 
"FuUerton",  on  a  southwest  course,  it  must  have  been 
the  latter 's  bell  that  was  heard  ahead  and  not  the 
slip  bell  then  bearing  to  one  side. 

The  logic  of  this  conclusion  finds  support  in  the 
master's  explanation  of  their  utter  disregard  of  the 
whereabouts  of  the  "Fullerton".  He  testified  that 
there  was  no  query  raised  in  his  mind  as  to  why  the 
"Fullerton's"  bell  was  not  heard,  because  he  thought 
that  he  was  far  enough  to  the  northward  of  the 
"Fullerton"  not  to  hear  it,  and  did  not  suspect  that 
he  was  in  her  vicinit}^     (Apostles,  pp.  79-80.) 

In  thus  thinking  that  he  was  to  the  northward  when 
he  heard  ahead  what  he  accepted  as  the  slip  bell,  he 
must  have  anticipated  hearing  it  from  that  direction 
when  the  "Transit"  would  in  fact  reach  a  position  to 
the  northward  of  the  "Fullerton".  But  he  was  not 
then  to  the  northward,  hence  the  bell  he  heard  ahead 
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could  not  have  been  the  slip  bell,  as  the  latter,  if 
heard  at  that  time,  with  the  "Transit"  headed  south- 
west toward  the  "Fullerton",  would  have  sounded 
not  from  ahead,  but  from  starboard.  If,  while  on  a 
southwest  course,  the  "Transit's"  bow  would  point  to 
the  slip  when  to  the  northward  of  the  "Fullerton", 
it  certainly  would  not  be  toward  the  slip  after  the 
"Transit"  had  drifted  southward  to  the  vicinity  of 
the  "Fullerton",  if  the  compass  course  remained  un- 
altered. 

The  bell,  then,  which  would  be  heard  ahead  when 
the  "Transit"  was  to  the  northward  of  the  "Fuller- 
ton",  steering  southwest,  could  not  be  the  same  bell 
heard  ahead  when  she  was  more  to  the  southward, 
still  steering  the  same  compass  course.  Under  these 
circumstances,  the  fact  that  within  a  few  minutes  after 
the  bell  was  heard,  the  "  Fullerton 's"  light  was  seen 
practically  straight  ahead,  makes  it  certain  that  the 
bell  in  question  heard  ahead  was  the  " Fullerton 's". 

Yet  even  more  significant  is  the  fact  that  though  the 
bell  was  heard  before,  it  was  not  heard  after  the  colli- 
sion. (Apostles,  p.  53.)  If  it  was  the  slip  bell  that 
was  being  rung  so  that  it  was  heard  by  the  "Transit" 
22  or  23  minutes  after  she  left  the  Oakland  side, 
why  was  it  not  heard  by  those  on  the  "Transit"  after 
the  collision,  for  admittedly  the  "Transit"  was  then 
closer  to  the  slip  than  when  the  bell  is  claimed  to 
have  been  first  heard?  Further,  if  the  slip  bell  was 
being  rung  at  the  time  claimed,  to  assist  the  "Transit" 
in  locating  the  slip,  for  which  purpose  it  was  installed, 
why   did   its    ringing   cease   upon   the   collision?      Cer- 
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tainly  no  reason  existed  for  its  stopping  as  the 
''Transit"  had  not  then  had  time  to  reach  the  slip; 
on  the  contrary  if  being  rung  to  assist  the  "Transit" 
in  anticipation  of  her  arrival,  there  was  every  reason, 
upon  her  failure  to  appear  when  due,  for  the  ringing 
to  continue,  with  even  greater  vigor,  until  the  "Tran- 
sit" either  arrived,  or  her  failure  to  reach  the  slip 
was  explained  to  those  on  sliore.  Certainly  no  logical 
reason  can  be  given  for  the  slip  bell  then  ceasing  to 
ring.  As  those  in  charge  of  tlie  slip  bell  for  appellee 
were  not  called  as  witnesses,  we  have  no  opportunity 
of  inquiring  into  the  strange  coincidence,  if  it  be  a 
fact  that  the  bell  had  been  ringing  prior  to  the  collision. 

Those  on  l)oard  the  "Fullerton"  at  the  time  of  the 
collision  testified  to  the  ringing  of  her  fog  bell,  and 
the  court  so  found  as  a  fact.  Such  finding  having 
been  made  by  the  trial  court,  after  hearing  the  wit- 
nesses, this  court  will  not  disturb  it  on  appeal  unless 
it  clearly  appears  that  it  was  against  the  evidence. 

The  Bailey  Gatzert,  179  Fed.  44,  48. 

All  of  the  foregoing  circumstances  lead  to  but  one 
reasonable  conclusion,  that  the  "Transit's"  witnesses, 
thinking  they  were  further  to  the  northward  of  the 
"Fullerton"  than  they  were,  mistook  her  bell,  actually 
heard  ahead,  for  the  slip  bell,  which  they  expected,  in 
such  assumed  northward  position,  to  be  heard  ahead. 

Thus  hearing  the  "  Fullerton 's"  fog  bell  forward 
of  her  beam,  the  "Transit"  was  in  positive  violation 
of  Rule  16,  for  it  is  manifest,  first,  that  the  "Fuller- 
ton's"    position    was    not    ascertained    on    hearing    the 
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bell,  as  the  "Transit's"  witnesses  mistook  it  for  a 
land  fog  signal,  and  second,  that  she  did  not  immediately 
stop  her  engines,  and  then  navigate  with  caution.  The 
effect  of  such  violation  of  the  rule  was  to  impose 
upon  the  "Transit"  the  burden  of  showing  not  only 
that  probably  her  fault  did  not  contribute  to  the  colli- 
sion, but  that  it  could  not  have  done  so. 

Proof  of  that  character  could  not  be  made,  for  it 
would  be  impossible  for  the  "Transit"  to  show  that 
even  if  she  had  stopped  her  engines  on  hearing  the 
fog  bell,  the  collision  would  have  occurred.  On  the 
contrary,  the  probabilities  are  that  it  would  not  have 
happened  as  she  then  could  have  reversed  and  stopped 
her  headway,  or  passed  the  "Fullerton"  astern. 

We  respectfully  submit,  therefore,  that  the  District 
Court  erred  in  not  holding  the  "Transit"  in  violation 
of  the  second  paragraph  of  Rule  16  of  the  Inland  Rules. 


IV. 

THE  "TRANSIT"  WAS  NEGLIGENTLY  NAVIGATED  IN  THAT  SHE 
DID  NOT  STOP  AND  REVERSE  HER  ENGINES  ON  FIRST 
SEEING   THE   "FULLERTON'S"  LIGHT. 

The  "Transit's"  fault  in  not  immediately  reversing 
cannot  be  better  described  than  by  quoting  from  the 
master's  statement  of  the  circumstances  leading  to  the 
collision.     On  direct  examination,  he  testified: 

"Q.  Will  you  tell  the  court,  if  you  please,  what 
you  did  after  that,  within  your  knowledge? 

A.  I  was  watching  my  compass  and  making 
my  course  to  the  best  of  mv  abilitv  when  I  heard 
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the  report  from  the  bow,  'a  light  on  the  port  bow 
close  aboard'.  7  looked  up  instantly  and  seen  the 
light  then,  and  I  instanth/  shoved  my  helm  to  port 
and  struck  the  jingle-hell  to  go  ahead  full  speed; 
and  then  I  looked  up  again  and  seen  there  tvas 
no  chance  to  avoid  her,  and  at  the  same  time  I 
heard  my  first  officer  say  'Stop  her,  Captain,'  and 
I  did  so;  I  rang  the  bell.  At  that  time  the  light 
was  over  my  jack-staff,  and  the  first  officer  ducked 
down,  he  thought  the  jib-boom  of  this  bark  was 
going  to  catch  the  pilot-house,  catch  him,  and  he 
ducked  to  avoid  it,  and  we  landed  right  across 
her  bow,  and  she  took  our  smokestack  out,  and 
we  got  in  under  her  jib-boom,  and  her  jib-boom 
carried  away  our  box-cars.  *  *  *"  (Apostles, 
p.   51.) 

(See,  also.  Apostles,  pp.  54,  71,  73,  75,  84.) 

That  the  master  erred  in  ordering  her  engines  full 
speed  ahead  is  evidenced  by  the  picturesque  protest 
of  the  first  officer  immediately  after  the  order  for  full 
sjDeed  ahead  was  given: 

''Q.  What  signal  was  given  to  the  engineer?  Did 
you  observe  what  signal  was  given  to  the  engine 
room? 

A.     Yes,  I  did.     He  was  given  the  jingle-bell. 

Q.     Then  what  next? 

A.  The  captain,  he  put  his  helm  hard-aport 
and  gave  them  the  jingle-bell,  and  in  the  mean- 
time when  he  gave  them  the  jingle-bell  I  seen  the 
bowsprit  of  the  'Fullerton'  coming  right  for  the 
pilot-house,  and  I  told  the  captain,  I  said  'For 
God's  sake,  stop  your  engines  entirely'.  We  were 
right  square  across  the  'Fullerton's'  bow,  or  the 
vessel's  bow.  I  didn't  say  the  'Fullerton's'  bow, 
but  the  vessel's  bow,  and  he  gave  them  two-bells 
in  the  engine-room;  that  means  for  to  say  to  stop. 
Then    the   time   was    so    short    that   I   don't   think 
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the  engineer  had  time  to  give  half  a  turn  or 
quarter  of  a  turn  on  the  engines. 

Q.     How  did  the  ships  come  together? 

A.  The  'Transit'  went  right  across  the  'Fuller- 
ton's'  bow,  right  under  the  guard  until  she  was 
pretty  near  amidships.  Her  bowsprit  scraped  over 
the  whistle-wire  that  leads  from  the  pilot-house 
to  the  funnel,  and  barely  missed  the  front  of  the 
pilot-house  where  the  three  of  us  was  in,  the 
captain,  myself  and  the  apprentice  pilot."  (Ajdos- 
tles,  p.  92.) 

The  error  of  the  master  upon  seeing  the  light  of 
the  "Fullerton"  slightly  over  his  port  bow,  close  ahead, 
in  ringing  for  full  speed  ahead  and  porting  his  helm, 
in  an  attempt  to  cross  the  bows  of  the  "Fullerton", 
towards  which  he  knew  the  "Transit"  would  be  set 
by  the  flooding  tide,  clearly  falls  within  the  condemna- 
tion of  the  courts,  as  a  breach  of  the  rule  requiring 
immediate  reversal  on  approaching  another  vessel  in 
a  fog. 

We  shall  content  ourselves  with  reference  to  a  few 
decisions,  out  of  the  host  that  might  be  cited,  to  show 
the  general  application  of  the  rule: 

The  State  of  Alabama,  17  Fed.  847,  853; 

The  Pottsville,  24  Fed.  655; 

The  Wyanohe,  40  Fed.  702; 

The  Nymphaea,  84  Fed.  711. 

We  respectfully  submit,  therefore,  that  the  District 
Court  erred  in  not  holding  the  "Transit"  at  fault  for 
failure  to  immediately  reverse  her  engines  on  seeing 
the  "Fullerton's"  lights. 
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V. 

THE  "TRANSIT"  WAS  NEGLIGENTLY  NAVIGATED  IN  THAT  HER 
MASTER  WAS  IN  THE  PILOT-HOUSE,  ENGAGED  IN  STEER- 
ING HER,  INSTEAD  OF  DEVOTING  HIS  UNDIVIDED  ATTEN- 
TION TO  THE  DUTY  OF  MASTER  IN  HER  NAVIGATION, 
AND  IN  THAT  NO  NAVIGATING  OFFICER  WAS  STATIONED 
OUTSIDE    OF    THE   PILOT-HOUSE. 

Vessels  have  been  frequently  condemned  for  want 
of  proper  lookouts  stationed  forward,  to  detect  the 
presence  of  other  vessels  and  report  them  to  the 
navigating  officer  in  command,  as  the  courts  have 
required  no  rule  for  the  prevention  of  collisions  to  be 
more  strictly  observed. 

•     ■  The  Colorado,  91  U.  S.  692;  23  L.  ed.  379. 

The  due  regard  for  safety  which  thus  demands  the 
stationing  of  lookouts,  necessitates  the  presence  of 
a  navigating  officer,  ever  prepared  to  instantly  act  in 
the  control  of  his  vessel  as  the  exigencies  of  the  situa- 
tion require,  either  upon  his  own  information  or  upon 
advices  received  from  the  lookout.  To  thus  require 
the  maintenance  of  a  vigilant  lookout  without  having 
an  officer  in  control  equally  diligent  in  the  performance 
of  his  duties  as  the  one  in  command,  would  be  as 
fatal  to  careful  navigation  as  would  be  the  keeping 
as  lookout  of  one  who  had  other  duties  to  perform. 

The  dual  capacity  in  which  the  master  of  the  ''Tran- 
sit" acted  was  palpably  violative  of  this  requirement 
of  proper  navigation.  He  was  in  commond  of  the 
"Transit",  the  one  who  was  giving  all  directions  to 
the  engineer.     (Apostles,  pp.  61,  92,  98,  107,  109.)     At 
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the  same  time,  he  was  also  doing  the  work  of  a  quarter- 
master, steering  the  "Transit"  across  the  bay.  (Apos- 
tles, pp.  51,  52,  61-2,  67,  68-69,  71,  73,  74,  75,  76,  98, 
109.) 

Can  it  be  said  that  such  was  proper  navigation? 
The  admitted  circumstances  leading  to  the  collision 
is  its  best  refutation.  The  "Transit"  left  Oakland 
mole  at  10:53  p.  m.,  with  the  master  in  command  and 
manipulating  the  steering  wheel,  on  a  trip  across  the 
bay,  on  which  numerous  vessels  were  known  to  be 
plying,  to  Mission  Bay  slip,  off  from  which  the  "Ful- 
lerton"  was  known  to  be  anchored.  Shortly  after 
leaving  the  mole  a  dense  fog  was  encountered,  which 
continued  throughout  the  remainder  of  the  trip.  Not- 
withstanding the  fog,  the  master  remained  in  the  pilot- 
house, standing  approximately  two  and  a  half  feet 
back  from  the  window,  with  his  eye  fixed  upon  the 
bright  compass  card,  lighted  by  the  binnacle,  and  his 
attention  closely  centered  upon  the  maintenance  of 
the  steamer's  compass  course.  Suddenly,  at  a  time 
when,  from  the  course  he  had  been  steering,  he  thought 
he  was  to  the  northward  of  the  ferry  slip,  he  was 
advised  by  the  lookout  on  the  lower  deck  of  a  light 
on  the  port  bow,  close  aboard.  Not  on  watch  for 
lights,  he  instafntly  looked  up,  and  seeing  the  light, 
shoved  his  helm  hard-aport,  rang  the  jingle-bell  full 
speed  ahead,  and  then  looked  up  again,  and  saw  no 
chance  to  avoid  her.  At  the  same  time,  hearing  his 
first  officer  say,  "Stop  her,  Captain,"  he  rang  his 
stop  bell  and  "landed  right  across  her  bow". 
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What  could  be  more  manifest  than  that  the  double- 
duties  which  the  master  was  performing,  prevented 
his  undivided  attention  to  the  navigation  of  the  vessel? 
The  fact  that  the  master  did  not  see  the  lights  of  the 
"Fullerton"  until  he  "looked  up",  and  did  not  observe 
the  error  of  his  going  full  speed  ahead  on  his  engines 
until  he  had  "looked  up  again",  after  turning  his 
attention  to  the  manipulation  of  the  steering  wheel, 
shows  that  for  a  moment,  at  least,  he  could  not  dili- 
gently perform  his  duties  as  master.  Had  he  been 
stationed  outside  of  the  pilot-house,  alert  to  his  duties 
as  master,  and  not  distracted  by  the  work  of  operating 
the  steering  wheel,  he  would  have  been  free  to  have 
fixed  his  undivided  attention  upon  the  light,  even  if 
he  did  not,  from  his  elevated  position,  first  discover 
it,  and  would  doubtless  have  determined  more  quickly 
than  he  did,  the  error  of  his  ordering  full  speed  ahead 
under  a  hard-aport  helm  in  an  effort  to  cross  the  bows 
of  the  anchored  vessel. 

The  condemnation  deserved  by  the  practice  of  thus 
burdening  the  master  of  a  large,  unwieldy  car-ferry, 
traversing,  in  ioggy  weather,  waters  over  which  thou- 
sands of  lives  are  daily  transported,  to  say  nothing 
of  the  safety  of  ships,  cannot  be  more  aptly  made 
than  in  the  words  of  Mr.  Justice  Clitford,  in 

The  Colorado,  supra, 
wherein  he  said: 

' '  Steamers  of  such  size,  under  such  circumstances, 
ought  never,  in  a  dark  night,  to  be  without  a  watch 
on  deck  sufficiently  effective  to  change  the  course 
of   the   vessel   with    celerity,   without    withdrawing 
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the  lookout  from  his  station  and  appropriate 
duties;  nor  is  it  good  seamanship  for  the  officer 
of  the  deck,  if  without  any  assistant  in  the  naviga- 
tion of  the  vessel,  to  station  himself  in  a  position 
where  he  cannot  in  such  an  emergency  give  imme- 
diate signals  to  the  engineer  in  charge.  Even 
seconds  are  of  great  importance  when  the  peril 
is  impending  and  the  danger  imminent,  as  the 
lives  of  all  on  board  and  property  to  a  large 
amount  may  be  sacrificed  by  a  moment's  delay." 

(23  L.  ed.  379,  382.) 

It  was  not  alone,  however,  in  the  fact  of  the  master 
performing  two  separate  and  distinct  duties  that  the 
"Transit"  was  negligently  navigated.  Equally  flagrant 
was  the  navigating  officer's  failure  to  keep  to  his 
station  outside  of  the  pilot-house.  Instead,  the  master, 
the  first  officer  and  the  assistant  pilot  were  all  snugly 
behind  two  open  windows,  the  master  at  least  two 
and  a  half  feet  back  of  the  one  nearest  to  him.  Thus 
placed,  with  his  attention  on  the  steering,  he  might 
as  well  have  been  within  four  solid  walls  so  far  as 
any  contribution  on  his  part  to  the  navigation  of  the 
steamer  in  the  fog,  as  the  officer  in  command. 

Palliation  is  offered  in  the  fact  that  the  chief  officer 
leaned  out  of  one  of  the  two  open  windows.  Rather 
than  supplying  the  deficiency  in  careful  navigation, 
the  fact  of  the  first  officer  doing  as  he  did,  only 
emphasized  the  negligence  of  the  navigating  officer  in 
not  keeping  to  his  station  outside,  for,  if  the  fog 
signals  of  other  vessels  could  have  been  heard  better 
within,  than  without,  the  pilot-house,  so  as  thus  to 
have   justified    the    position    of    the    navigating    officer, 
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the  first  officer,  if  diligently  attending  to  his  duty, 
would  not  have  leaned  out  of  the  ivindow,  "listening 
for  any  kind  of  a  noise".  (Apostles,  pp.  89,  173.) 
The  very  fact  of  his  leaning  ont,  therefore,  shows 
conclusively  the  necessity  of  the  navigating  officer 
being  without,  and  not  inside,  the  pilot-house. 

In  thus  remaining  in  the  pilot-house  during  the 
prevalence  of  fog  so  dense  as  to  be  impenetrable  more 
than  200  feet,  the  conduct  of  the  officers  was  hardly 
commensurate  with  the  degree  of  care  which  the  main- 
tenance of  five  lookouts  on  the  lower  deck  demon- 
strated to  be  necessary  to  the  safe  navigation  of  the 
"Transit"  across  San  Francisco  Bay. 

We  respectfully  submit,  therefore,  that  the  "Transit" 
was  negligently  navigated  in  the  particulars  specified. 


VI. 

THE   COLLISION  IS  NOT   TO  BE   ATTRIBUTED   TO   INEVITABLE 
ACCIDENT    OR   INSCRUTABLE    FAULT. 

To  support  the  District  Court's  decision  of  inevitable 
accident,  this  court  must  find  that  the  "Transit"  was 
without  fault  and  that  she  could  not  have  pi^e vented  the 
collision  by  the  exercise  of  ordinary  case,  caution  and 
maritime  skill. 

The  Morning  Light,  2  Wall  550 ;  17  L.  ed.  862. 

In  view  of  the  fact,  as  we  have  already  pointed  out, 
that  the  "Transit"  has  not  overcom'e  the  presumption 
of  fault  resting  against  her  for  having  collided  with  an 
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ancTiored  vessel,  the  position  of  which  was  previously- 
known;  that  she  was  running  at  an  immoderate  rate  of 
speed,  excessi\''e  both  per  se,  and  in  that  she  could  not 
stop  before  striking  the  ''FuUerton"  after  seeing  the 
latter 's  lights  through  the  fog ;  that  she  was  not  stopped 
and  navigated  with  caution  upon  hearing  the  ''Fuller- 
ton's"  bell,  as  required  by  rule  16  of  the  Inland  Eules 
of  Navigation;  that  her  engine  was  so  constructed  that 
it  could  not  be  immediately  reversed;  that  she  was  not 
stopped  and  reversed  immediately  upon  seeing  the 
' '  Fullerton 's "  light,  but  instead,  her  engine  was  put  at 
full  speed  ahead,  and  was  then  stopped  at  the  time  she 
was  upon  the  "Fullerton";  that  her  master  was  not 
attending  to  his  duties  as  such,  but  performing  the 
work  of  a  quarter-master ;  and  that  no  navigating  officer 
was  maintained  outside  of  the  pilot-house,  though  the 
steamer  was  traversing,  in  a  dense  fog,  a  bay  frequented 
by  many  passing  vessels,  each  and  every  of  which  acts 
condemn  the  "Transit",  it  is  impossible,  we  respect- 
fully submit,  for  the  court  to  hold  that  the  ''Transit" 
was  so  without  fault  as  to  have  shown  her  to  be  in  full 
compliance  with  the  rules  governing  collisions  between 
moving  and  anchored  vessels.  Unless  she  has  affirma- 
tively shown  herself  to  be  free  of  fault,  the  defense  of 
inevitable  accident  cannot  prevail. 

Nor,  for  the  same  reasons  is  the  decision  of  the 
District  Court  sustainable  on  the  ground  of  inscrutable 
fault.  To  constitute  inscnitable  fault,  the  court  must 
find  that  a  fault  has  been  committed,  but  be  unable, 
from  conflict  of  testimony,  or  otherwise,  to  locate  it. 
The  Worthington  and  Davis,  19  Fed.  836. 
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The  District  Court  did  not  find  any  fault  on  the  part 
of  the  "Fullerton".  She  was  anchored  within  a  per- 
mitted zone,  her  position  being  known  to  the  "Transit" 
for  a  long  time  prior  to  the  collision;  her  light  was 
burning,  and  her  fog  bell  ringing,  all  in  strict  compli- 
ance with  the  duties  resting  upon  her  as  an  anchored 
vessel. 

On  the  other  hand,  we  have  previously  pointed  out 
fault  after  fault  on  the  part  of  the  "Transit",  which, 
on  the  testimony  of  her  own  witnesses,  makes  her  solely 
responsible  for  the  collision. 

We  respectfully  submit,  therefore,  that  the  court 
erred  in  holding  the  collision  to  be  the  result  of  inevit- 
able accident  or  inscrutable  fault. 

We  further  respectfully  submit  that  the  decree  of  the 
District  Court  dismissing  the  libel  of  appellant  should 
be  reversed  and  the  cause  remanded  to  the  District 
Court  with  instructions  to  enter  a  decree  in  favor  of 
appellant  (cross-libelant)  and  against  appellee  (libel- 
ant) in  such  sum,  with  interest,  as  appellant  shall  prove 
to  have  been  damaged  by  reason  of  said  collision,  to- 
gether with  such  other  and  further  relief  as  shall  be 
deemed  to  be  meet  and  equitable  in  the  premises. 

October  18,  1913. 

Respectfully  submitted, 
Edward   J.    McCutchen, 
Ira  a.  Campbell, 
McCutchen,    Olney    &    Willard, 

Proctors  for  Appellant. 
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vs. 

Southern  Pacific  Company, 
(a  corporation), 

Appellee  and  Cross- Appellant, 


BRIEF    FOR    CROSS=APPELLANT. 


First.    Statement  of  the  Case. 

This  is  a  case  of  collision  between  the  barkentine 
"Fullerton"  and  the  Southern  Pacific  car-ferry 
''Transit"  on  December  13,  1909,  at  about  11:25 
P.  M. 

The  "Fullerton"  was  lying  at  anchor  in  Mission 

Bay  in  a  position  regarding  which  there  is  conflict 

of  testimony.     It  is  part  of  the  case  that  she  was 

anchored  in  a  proper  place,  but  we  contend  that 

her  place  of  anchorage  was  improper. 


The  collision  occurred  in  a  heavy  fog. 

The  steamer  "Transit"  was  one  of  the  regLilar 
freight  car  ferries  of  the  Southern  Pacific  Company 
and  was  on  one  of  her  regular  trips  from  Oakland 
pier  over  to  Mission  Bay.  She  has  passed  the 
"Fullerton,"  during  the  period  of  the  latter 's 
anchorage,  on  several  trips  per  day.  Shortly  after 
the  '* Transit"  left  the  Oakland  side,  the  fog  set  in. 
After  that  she  proceeded  under  slow  bell,  a  speed 
just  consistent  with  steerage  way. 

One  of  the  questions  of  fact  entering  into  this  case 
is,  whether  the  "Fullerton,"  enveloped  in  fog  as 
the  "Transit"  approached,  sounded  her  fog  signals. 
It  is  claimed  for  her  that  she  did;  but  we  contend 
that  she  failed  to  do  so,  and  that  her  failure  was  one 
of  the  causes  of  the  collision. 


Second.    Specifications  of  Error. 

For  convenience,  the  points  involved  in  our  as- 
signments of  error  (Ap.  p.  197)  will  be  discussed 
under  the  following  headings : 

I. 

The  '^ Fullerton''  urns  lying  at  an  improper  an- 
chorage. 

II. 

Tlwrefore  the  presumption  of  fault  ordinarily 
imported  to  the  moving  vessel  does  not  apply. 


III. 

The  collision  tvas  caused  hy  the  negligence  of  the 
''Fullerton." 

IV. 

The   navigation   of   the  ''Transit''  was   without 
fault. 


Third.    Argument. 

I.    THE   "FULLEKTON"  WAS   LlIJfG   AT   AN   IMPROPER 
ANCHORAGE. 

The  testimony  is  contradictory  as  to  the  place 
of  her  anchorage. 

a.    Bearings  taken  hy  ''Fullerton"  witnesses. 

The  "Fullerton"  witnesses,  of  course,  testify  that 
they  took  bearings  of  her  position,  and  that  these 
bearings  take  her  out  of  the  forbidden  anchorage. 
The  accuracy  of  the  bearings  they  took  may  be 
seen  from  the  various  positions  in  which  they  locate 
her  on  the  chart  (Claimant's  Exliibit). 

The  master  of  the  "Fullerton"  located  her  at  the 
point  F  (Ap.  p.  139). 

Her  nightwatchman  locates  her  at  the  point  H 
(Suppl.  Ap.  p.  5). 

Appellant's  witness,  R.  B.  Hemming,  Sr.,  ex- 
mariner  and  visitor  on  board,  took  her  bearings  at 
about  half  past  four  on  the  afternoon  of  the  colli- 
sion, from  "second  nature"  (Suppl.  Ap.  p.  70). 


He  located  her  at  the  point  K  (id.  p.  67). 

Appellant's  witness,  Ferris,  marine  superintend- 
ent of  the  Union  Oil  Company,  which  operated  the 
"Fullerton,"  places  her  at  the  point  L. 

These  witnesses  are  all  interested  in  locating  the 
anchorage  place  of  the  "Fullerton"  as  far  away 
from  the  "Forbidden  Anchorage  Gromid"  estab- 
lished by  the  State  Harbor  Commissioners  as  pos- 
sible. The  testimony  of  these  witnesses  is  interest- 
ing in  several  respects.  It  shows,  in  the  first  place, 
how  much  reliance  can  be  placed  upon  these  so- 
called  "bearings,"  the  locations  established  by  them 
varying  by  more  than  one-half  a  mile,  a  difference 
of  exceeding  importance  in  connection  with  this 
case.  It  shows,  in  the  second  place,  that  the  two 
important  witnesses  for  the  "Fullerton"  (being 
practically  her  only  eye  and  ear-witnesses  of  the 
collision)  practically  agree  upon  her  j^osition — 
possibly  because  they  are  father  and  son,  or  possibly 
because  they  are  better  mariners  than  the  master 
of  the  vessel.  They  place  the  "Fullerton"  more 
than  twice  as  far  from  the  ferry-slip  T  as  the  master 
of  the  "Fullerton,"  who,  ordinarily,  Avould  be  pre- 
sumed to  speak  with  greater  authority  on  this  sub- 
ject than  the  boy  who  acted  as  nightwatchman,  or 
his  father,  who  was  a  casual  visitor  on  board. 
Obviously  the  bearings  taken  by  the  "Fullerton" 
witnesses  do  not  tell  us  within  more  than  half  a 
mile  where  she  lay  at  anchor. 


b.     Otlier  testimony  by  "Fidlerton"  witnesses  as  to 
her  ancliorage  place. 

The  witnesses  for  the  "Fullerton"  give  testimony, 
however,  which  is  a  better  index  to  the  position  in 
which  she  lay  at  anchor. 

Captain  Grant  testified,  in  answer  to  Mr.  Camp- 
bell's questions: 

Q.  Had  you  ever  seen  the  car-ferry  "Tran- 
sit" come  across  the  bay  and  land  at  the  ferry 
slip  ? 

A.  I  have  never  noticed  it  land.  I  have 
seen  it  pass  by  the  ship. 

Q.  Which  way  coming  and  which  way  going 
on  those  trips  ^ 

A.  One  going  to  Oakland  and  one  to  the 
city  on  the  east  and  southwest,  approximately. 

Q.  How  close  would  she  pass  to  the  an- 
chored position  of  the  ''Ftdlerton''? 

A.  Sometimes  she  would  pass  ivithin  100 
feet  of  us  when  tee  woidd  be  lying  to  an  ebb 
tide;  she  would  pass  within  100  feet  of  us, 
sometimes  perhaps  closer.     (Ap.  p.  144.) 

Again  he  says,  on  cross-examination: 

A.  Well,  the  engineer  remarked  to  me  that 
she  used  to  come  too  close,  and  I  have  had  to 
haid  7ny  boat  up  lying  astern  to  get  clear  of  her. 
On  certain  stages  of  the  tide  she  came  too  close 
to  the  ship.     (Ap.  p.  159.) 

Q.  You  noticed,  also,  she  used  to  come  too 
close  ? 

A.     Yes,  sir. 

Q.  Was  that  the  regular  thing,  that  she  was 
passing  you  at  a  very  short  distance  ? 

A.  As  I  say,  at  certain  stages  of  the  tide 
you  could  come  close  and  at  flood  tide  Ivcop 
away. 


Mr.  FouLDS.  Q.  When  the  tide  was  ebbing 
she  would  come  closer  sometimes'? 

A.  Closer  on  an  ebb  than  a  flood.  The  ship 
would  be  farther  away  from  the  fairway  and 
naturally  keej)  away  to  counteract  the  tide. 
(Ap.  pp.  159,  160.) 

The  night  watchmmi  testifies,  on  direct  examina- 
tion: 

Q.  How  many  times  during  the  period  that 
you  were  stationed  aboard  the  "Fullerton" 
would  you  say  that  the  "Transit"  had  passed 
back  and  forth  across  the  ba}^  'i 

A.  Well,  to  my  knowledge  she  had  a  very 
irregular  service  there;  sometimes  she  would 
make  several  trips  a  day  and  other  times  she 
only  appeared  to  make  about  3  trips  a  day. 

Q.,  How  close  would  she  pass  to  you  on  the 
different  tides  ? 

A.  Well,  that  distance  varied;  at  times  she 
would  come  up  so  close  that  I  tvould  have  to 
haul  my  small  boat  up  out  of  the  tvay. 

Q.     On  what  tide  woidd  that  bef 

A.     On  an  ebb  tide. 

Q.  Which  way  would  the  stern  of  your  vessel 
be  drifting? 

A.  The  stern  would  be  tailing  to  the  north- 
ward. 

Q.  How  close  would  she  pass  to  you  on  the 
flood  tide? 

A.  Well,  sometimes  she  came  np  quite  close 
even  on  the  flood  tide.     (Suppl.  Ap.  p.  17.) 

Again  he  says: 

A.  There  was  only  once  that  she  came  very 
close  to  us — a  fog  before;  then  she  crossed  our 
boiv  when  we  were  laying  at  an  ebb  tide. 
(Suppl.  Ap.  p.  17.) 


It,  therefore,  appears  from  the  evidence  of  the 
"Fullerton"  that  she  was  lying  so  close  to  the 
fairway  of  the  ferry  boat  that  the  latter  would  pass 
within  100  feet  to  the  north  of  the  "Fullerton," 
sometimes  perhaps  closer;  sometimes  so  close  that 
the  small  boat  of  the  "Fullerton"  had  to  be  hauled 
out  of  the  wa}^  Once,  in  a  fog,  she  crossed  the  how 
of  the  "Fullerton"  at  an  ebb  tide,  that  is  to  say,  she 
passed  the  "Fullerton"  on  the  south  side  of  the 
vessel.  All  this  testimony  comes  from  the  "Fuller- 
ton"  side.  It  shows  conclusively  that  those  respon- 
sible for  the  "Fullerton"  were  well  aware  that  she 
was  in  danger  of  being  run  down  by  the  ferry,  if 
she  remained  in  her  position.  That  the  ferry  would 
come  dangerously  near ;  that  the  small  boat  was  only 
saved  from  collision  by  being  hauled  up;  that  the 
ferry  passed  the  "Fullerton"  on  either  side — all 
these  are  facts  shown  by  the  "Fullerton"  witnesses. 
It  is  submitted  that  such  facts  are  more  eloquent 
and  more  conclusive  than  rough  bearings  taken  by 
eye  or  with  a  pencil,  and  that  these  latter  guesses, 
where  in  conflict,  must  yield  to  the  fact  admitted  by 
the  "Fullerton"  that,  during  the  time  she  lay  at  her 
anchorage,  the  ferry  steamer  would  come  danger- 
ously near  on  either  side.  The  misconduct  of  the 
"Fullerton"  is  fully  made  and  by  her  own  proof. 

The  fact  that  the  "Fullerton"  lay  practically  in 
the  fairway  of  the  ferry  boat,  is  also  shown  by  the 
testimony  of  the  witnesses  on  our  side.  Granting 
that  originally,  two  months  or  more  before  the  acci- 


dent,  she  was  placed  south  of  the  line  AB,  the  uncon- 
tro verted  testunony  shows  that,  some  days  before 
the  collision,  she  lay  in  the  fairway  of  the  "Tran- 
sit." 

Captain  Higginson  of  the  "Transit"  testifies  that, 
a  couple  of  days  previous  to  the  collision,  there  was 
a  southeast  storm  on  the  waterfront;  that,  as  a 
result  thereof,  the  vessels  in  the  neighborhood  came 
to  a  new  anchorage.  Before  the  storm  the  captain 
had  taken  no  close  notice  of  the  "Fullerton,"  but 
after  the  storm  he  took  her  bearings,  ''because  she 
was  then  in  our  fairway"  (Ap.  p.  59).  "I  got  her 
bearings  simply  to  avoid  her  in  case  of  a  fog"  (Ap. 
p.  58).    He  says,  on  cross-examination: 

Q.  As  a  matter  of  fact,  on  several  occasions 
in  passing  across  the  bay,  you  had  been  so  close 
to  the  "Fullerton"  it  was  necessary  for  them 
to  haul  their  boats  in? 

A.  On  the  last  three  or  four  days  she  was 
in  our  fairway. 

Q.     Was  it  confined  to  that  time? 

A.  It  was  confined  to  a  few  days  before  the 
collision,  after  the  storm,  after  the  southeast 
storm. 

Q.  At  the  time  you  say  you  took  a  bearing 
of  her? 

A.    Yes. 

Q.     What  was  the  bearing? 

A.  From  the  slip,  where  my  boat  lay  in  the 
slip,  it  was  east,  northeast.     (Ap.,  p.  59.) 

This  testimony  is  fairly  corroborated  by  Dr. 
McAcUe,  called  as  a  witness  by  the  other  side  for  the 
purpose  of  disposing  of  the  southeast  storm ;  but  his 


records  show  that  southerly  winds  prevailed  from 
December  4  to  December  10,  1909,  and  that,  on 
December  4,  and  again  on  December  8,  1909  (nine 
and  five  days,  respectively,  before  the  collision)  the 
southerly  winds  reached  a  maximum  velocity  of  33 
miles  (Suppl.  Ap.,  p.  64).  Claimant's  chief  witness, 
the  night  watchman  of  the  "Fullerton,"  admits 
that,  in  the  month  of  December  "we  had  several 
blows"  (Suppl.  Ap.  p.  7). 

It  is  submitted  that  the  testimony  of  Mr.  Ferris 
(Suppl.  A|5.  pp.  77,  78)  is  the  admission  by  an 
interested  witness  that,  under  the  circumstances  of 
this  case,  the  "Fullerton"  might  well  have  dragged 
her  anchor  and  drifted  into  the  fairway  when  the 
southwest  wind  was  blowing  which  Dr.  McA die's 
records  disclosed. 

The  evidence  above  referred  to  shows,  by  a  great 
preponderance,  that  the  "Fullerton"  in  the  night  of 
the  collision  and  for  a  nu^nber  of  days  before,  was 
lying  in  the  fairway  of  the  ferry  steamer  "Tran- 
sit"; that  she  knew  it,  and  had,  on  previous  occa- 
sions, barely  escaped  the  dangers  incident  to  her 
position.  In  spite  of  this  fact  those  in  control  of 
her  made  no  effort  to  remove  her  to  a  safe  anchorage 
place.  There  was  abundant  safe  anchorage  ground 
to  the  south  of  her.  We  are  not  dealing  with  a  case 
like  those  of  dredgers  which  have  a  legitimate 
business  purpose  in  anchoring  in  particular  locali- 
ties, but  with  the  case  of  a  vessel  which*  was  laid  up 
for  months  and  made  its  home  in  a  dangerous  local- 
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ity,  although  fully  aware  of  its  dangers,  and  al- 
though there  were  an  indefinite  number  of  safe  places 
where  she  could  have  settled  down  for  her  long 
rest.  It  was  at  all  times  in  her  powder  to  avoid  all 
danger  by  moving  to  a  safe  distance.  Ordinarily 
prudence  would  have  dictated  such  a  course  after 
she  saw  that  previous  collisions  with  her  small 
boats  could  only  be  avoided  by  hauling  them  in. 
She  voluntarily  and  unnecessarily  exposed  herself 
to  some  danger  even  in  ordinary  w^eather;  this  dan- 
ger, from  being  slight  in  the  day  time  or  in  fair 
weather,  became  great  in  a  fog.  When  she  insisted 
on  becoming  a  fixture  on  a  public  highway,  she  as- 
sumed the  risk  of  coming  into  collision  with  one  wl^o 
was  using  the  highway  in  a  legitimate  manner. 

The  theory  of  the  "Fullerton"  seems  to  be  that 
she  is  without  fault  as  long  as  she  is  not  actually  in 
the  zone  of  "Forbidden  Anchorage";  that  all  waters 
not  forbidden  are  "permitted  waters."  It  is  sub- 
mitted that  this  theory  cannot  be  relied  upon.  She 
is  to  be  charged  with  fault  if  the  Court  finds  that, 
as  her  own  evidence  shows,  she  remained  anchored 
so  near  to  the  fairway  of  the  ferry  steamer  that 
there  had  been  previous  narrow  escapes  from  col- 
lision with  the  steamer,  which  was  sometimes 
obliged  to  vary  her  ordinary  course  in  accordance 
with  the  condition  of  the  tide  and  winds. 
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II.  THERE  IS  NO  PRESUMPTION  OF  FAULT  AGANST  THE 

"TRANSIT". 

The  cases  upon  which  appellant  relies  for  the 
proposition  that  the  burden  of  proof  is  upon  the 
"Transit"  to  exonerate  herself  from  liability  are 
predicated  upon  the  condition  that  the  anchored 
vessel  was  without  fault.  The  Oregon,  The  Vir- 
ginia Ehrman,  The  Clara  Clerita,  The  Europe,  are 
all  cases  of  that  nature.  In  the  case  of  The  D.  S. 
Gregory,  Fed.  Cas.  4102,  cited  by  appellant,  Judge 
Nelson  says  expressly: 

''If  I  could  agree  that  there  was  fault  in 
anchoring  a  vessel  there,  I  should  have  but 
little  difficultv  in  coming  to  a  different  con- 
clusion" (11  Feci.  Cas.  p.  429). 

The  Bedford,  3  Fed.  Cas.  No.  1216,  also  cited  by 
appellant,  is  a  very  good  illustration  of  the  point 
where  the  usual  presumption  against  the  moving 
vessel  breaks  down.  In  that  case  a  schooner  lay  at 
anchor  ''near  the  track"  of  a  ferry  boat.  The  col- 
lision took  place  about  eight  in  the  morning;  the 
schooner  had  cast  anchor  at  about  twelve  o'clock  the 
day  preceding.  The  mate  had  been  warned  about 
his  position.  "Indeed,  the  mate  himself  states 
that,  while  lying  at  anchor  from  the  preceding  day, 
the  ferry  boats  passed  him  on  his  bow  at  ebb  tide, 
and  on  his  stern  at  flood  tide,  the  tide  tailing  his 
vessel  up  or  down  the  river  as  it  was  ebb  or  flood." 
Judge  Nelson  said  that: 

"It  was  a  fault  on  the  part  of  the  schooner 
to  cast  anchor  within  the  forbidden  limit,  and 
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a  still  greater  one  not  to  remove  when  the 
attention  of  the  mate  was  called  to  the  fact  and 
he  was  warned  of  the  danger." 

The  ferry  boat  also  was  held  in  fault,  for  failure 
to  use  proper  precaution. 

It  is  clear  that  Judge  Nelson  did  not  apply  the 
presumption  against  the  moving  vessel  in  this  case, 
but  based  his  decision  on  the  actual  proof  of  the 
facts.  Had  he  applied  the  presumption,  no  evi- 
dence of  lack  of  proper  caution  would  have  been 
required  to  hold  the  ferry  boat  liable.  The  case 
clearly  illustrates  that  the  presumption  contended 
for  by  appellant  does  not  apply  to  a  case  where  the 
anchored  vessel  is  in  an  improper  place. 

The  case  of  The  Rockaway,  also  cited  by  appel- 
lant, is  a  case  where  the  Court  found  easily  that 
the  vessel  at  rest  was  properly  anchored.  In  fact, 
she  had  just  arrived  in  port  and  was  anchored  by 
a  pilot  in  the  vessel  anchorage  ground,  known  as 
the  ''Poor  House  flats"  (19  Fed.  p.  450).  The 
occurrence  was  in  New  York  harbor,  a  harbor  far 
more  crowded  with  shipping,  and  where  the  ferry 
boat  winds  its  way  on  an  uncertain  course  through 
the  shipping  in  its  way.  It  should  also  be  kept  in 
mind  that  a  Court  might  well  find  that  a  vessel  just 
arrived  in  port  may,  before  proceeding  to  its  place 
of  discharge,  come  to  a  proper  anchorage  in  a  place 
where  it  would  be  entirely  improper  for  her  to 
anchor  as  a  permanent  resting  place. 
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We  recognize  the  validity  of  the  general  rule  in 
admiralty  as  laid  down  in  the  cases  of  The  Virginia 
Ehrman  and  The  Oregon,  that  the  moving  vessel 
must  keep  away  from  a  vessel  properly  anchored 
and  not  otherwise  at  fault,  and  that  collision  in 
such  cases,  raises  a  presumption  of  fault  against  the 
vessel  in  motion,  placing  upon  her  the  burden  of 
exonerating  herself  from  blame  for  the  collision. 

But  we  contend  that,  where  the  anchored  vessel 
is  improperly  moored  in  the  fairway,  or  appears 
otherv^ise  at  fault,  the  general  rule  does  not  apply. 

It  was  so  held  in 

Graves  v.  Car  Ferry  Transp.  Co.,  183  Fed., 
378  (C.  C.  A.  7th  Circ). 

In  that  case  the  Court  found  that  the  vessel  at 
rest  was  improperly  anchored,  on  facts  far  less 
conclusive  than  the  facts  in  the  case  at  bar.  In 
the  Graves  case  the  anchored  vessel  was  simply 
"within  the  usual  course  of  navigation  of  other 
vessels,"  when  she  could  have  anchored  in  better 
anchorage ;  in  the  case  at  bar  she  had  direct  previous 
indication  of  the  danger  of  her  position.  In  the 
Graves  case  the  anchored  vessel  was  in  the  particvi- 
lar  place  merely  while  waiting  for  the  arrival  of 
her  towing  steamer;  in  the  case  at  bar  she  insisted 
on  remaining  a  fixture  in  a  public  highway  while 
out  of  commission  for  an  indefinite  period.  It  is 
easier  in  the  case  at  bar  than  it  was  in  the  Graves 
case  to  find,  as  a  fact,  that  the  vessel  at  rest  was 
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improperly  anchored.  When  this  fact  is  once 
found,  the  principles  of  the  Graves  case  govern 
wiping  out  the  presumption  against  the  moving 
vessel.     The  Court  said: 

"The  general  law  of  the  sea  becomes  appli- 
cable to  such  collisions,  when  the  anchored 
vessel  is  improperly  moored  in  the  fairway,  or 
otherwise  appears  at  fault  (Ross  v.  Nerch.  dt 
Miners  Transp.  Co.,  104  Fed.  302 ;  City  of  Birm- 
ingham, 138  Fed.,  559;  The  Sciote,  Fed.  Case 
No.  12,508,  and  notes)." 

In  Boss  V.  Merch.  &  Miners  Transp.  Co.,  104  Fed. 
302,  the  Circuit  Court  of  Appeals,  First  Circuit, 
said,  by  Circuit  Judge  Putnam,  after  discussing 
cases  of  vessels  properl}^  at  anchor : 

"But  this  appeal  differs  from  each  of  the  last 
two  cases  cited,  in  the  fact  that  there  the  ves- 
sels injured  were  dredgers  located  at  the  places 
where  it  was  necessary  that  they  should  be  at 
work,  while  here  the  vessel  injured  was  a  barge, 
not  engaged  in  tvork  and  of  light  draft,  so  that 
she  coid-d  easily  have  been  anchored  at  some 
point  clear  from  all  pjossihility  of  endangering 
vessels  proceeding  up  and  dotvm.  the  channel. 
The  same  rules  of  obligation  to  use  care  (that 
is,  to  avoid  endangering  the  usual  paths  of  com- 
mence) apply,  as  apply  with  reference  to  ob- 
structing any  other  highway  unnecessarily." 

In  The  City  of  Birmingham,  138  Fed.  555,  C.  C. 
A.  2nd  Circ,  the  Court  says : 

"The  Courts  should  not  encourage  laxity  and 
shiftlessness  by  rewarding  a  master  who  places 
his  craft  in  a  position  of  danger  simply  because 
it  is  too  much  trouble  to  place  her  in  a  position 
of  safety." 
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In  The  MiUigan,  12  Fed.  338,  the  Court  says: 

"While  the  sloop  was  not  lying  upon  the 
range  of  lights,  she  was  dangerously  near  it, 
subjecting  passing  vessels  to  the  exercise  of 
unusual  care.  The  position  was  not  forced 
upon  her ;  she  mi^iit  have  anchored  lower  down. 
She  would  then  have  been  out  of  the  way  and 
out  of  danger.  Her  anchorage  so  near  the 
center  of  a  narrow  channel  was  inexcusable." 

(The  same  criticism  applies  to  anchorage  dan- 
gerously near  the  fairway  of  a  regular  ferry 
steamer.) 

In  The  Europe,  175  Fed.  596,  €07,  Judge  Wolver- 

ton  says: 

"It  is  a  rule  that  a  moving  vessel  must  keep 
out  of  the  way  of  one  at  anchor.  This  because 
the  one  at  anchor  is  practically  helpless,  and  is 
usuall}^  so  conditioned  as  to  be  unable  to  relieve 
herself  readily  in  stress  of  emergency.  The 
rule  is  applied  with  great  strictness,  the  vessel 
at  anchor  being  in  a  proper  place.  In  such 
case  the  presumption  of  fault  lies  against  the 
vessel  in  motion.  This  presmnption,  however, 
does  not  obtain  where  the  anchored  vessel  was 
where  she  should  not  have  been.  A  vessel  an- 
chored where  she  should  not  be  must  take  the 
consequences  of  her  own  improper  act." 

The  above  cases  show  that  the  presumption  upon 
which  appellant  rests  its  case  has  no  application  to 
this  case. 
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III.     THE    COLLISIO?^   WAS    CAUSED    BY    THE    NEGLIGENCE    OF 
THE  "FULLERTON". 

A.     Degree  of  care  imposed  upon  the  ''Fiillerton'\ 

In  The  Ailsa,  76  Fed.  868,  a  steamship  anchored 
in  a  dense  fog  in  a  channel  way,  in  improper  place. 
The  large  steamer,  Bourgogne,  ran  into  her.  Judge 
Bro^Yn  said: 

"The  conclusion  that  the  Ailsa  was  anchored 
much  outside  of  anchorage  limits,  and  right  in 
the  path  of  vessels  seeking  customary  anchor- 
age, fixes  upon  her  the  primary  responsihility 
for  the  collision,  within  the  settled  adjudica- 
tions." 

The  "Pullerton",  by  her  own  evidence,  remained 
in  a  situation  where  she  was  exposed  to  danger  of 
collision;  but  it  is  settled  that  the  duties  of  care 
which  she  owed  to  the  "Transit",  while  she  re- 
mained in  the  dangerous  anchorage  place,  were  of 
the  highest  order. 

The  precautions  taken  hy  a  vessel  anchoring  in 
a  dangerous,  position  must  he  commensurate  with 
the  perils  assumed. 

In  The  John  H.  Starin,  122  Fed.  286  (C.  C.  A. 
2nd  Circ.)  the  Court  said: 

"The  Courts  have  frequenth^  held  that  the 
precautions  taken  by  a  vessel  voluntarily  an- 
choring in  a  dangerous  position  should  be 
commensurate  with  the  perils  assumed,"  citing 
The  Clara,  102  U.  S.  200;  The  Sapphire,  11 
Wall.  270,  and  other  cases. 
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In  The  Europe,  175  Fed.  596,  Judge  Wolverton 
states  the  rule  as  follows : 

"The  rule  is,  as  it  respects  a  vessel  at  anchor 
in  the  fairway,  that  she  must  take  precautions 
commensurate  with  the  danger  she  presents  to 
shipping.  If  the  danger  is  great,  the  care  to 
prevent  collision  and  accident  from  other  ships 
navigating  the  water  should  be  correspondingly 
great.  If  of  lesser  moment,  the  precaution 
may  be  diminished  accordingly." 

See  also 

The  City  of  Birmingham,  138  F.  555; 
The  Clara,  102  U.  S.  164. 

B.  The  precautions  taken  hy  the  '^Fullerton''  were 
not  commensurate  with  the  perils  assumed  in  a 
foggy  night. 

a.  The  ^^Fullerton"  night  ivatch  tvas  insufficient 
in  foggy  weather. 

While  the  "Fullerton"  was  lying  in  the  fairway 
of  the  ferry  steamer,  she  was  left  in  charge, — in  the 
day  time, — of  a  watchman  who  was  blind  in  one 
eye  (Suppl.  Ap.  p.  61),  and  in  the  night  time,  of  a 
young  man,  Robert  Boyd  Hemming,  Jr.,  who  was 
not  a  sailor,  but  acted  as  watchman  and  engineer. 
His  functions  were  as  follows: 

A.  Kept  the  lights  clean  and  burning,  rang 
the  bell  in  case  of  fog;  in  case  the  wind  should 
rise  and  there  was  danger  of  the  ship  dragging 
the  anchor,  letting  go  another  anchor,  or  pay 
out  more  chain,  and  when  the  wind  went  down, 
take  up  an  anchor,  so  as  not  to  let  the  anchors 
get  foul.     (Suppl.  Ap.,  p.  24.) 
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He  was  in  charge  of  the  engine,  which  naturally 
required  some  of  his  tune  in  the  engine  room.  He 
was  also  the  lookout,  which  naturally  required  him 
to  be  out  of  the  engine  room.  Even  when  every- 
thing ran  smoothly,  and  there  was  no  fog,  there 
was  enough  work  to  keep  a  bright  young  man  busy. 

As  far  as  the  master  was  concerned,  the  only 
instructions  he  gave  were: 

A.  He  said  one  of  us  to  keep  the  night 
watch,  and  the  other  the  day  watch  on  the 
vessel. 

Q.  Then  you  arranged  it  between  yourselves 
that  you  were  going  to  keep  the  night  watch  ? 

A.    Yes.     (Suppl.  Ap.,  p.  31.) 

In  a  foggy  night,  like  the  one  in  which  the  colli- 
sion happened,  this  young  night  watchman  and 
engineer  was  charged  with  too  many  duties  to  per- 
form any  of  them  with  the  care  commensurate  with 
the  occasion. 

In  the  thick  fog  which  prevailed  after  11  o'clock, 
one  of  the  young  man's  duties  was,  as  he  was  well 
aware,  that  "the  bell  has  to  be  struck  rapidly  for 
about  five  seconds,  at  intervals  of  not  more  than  a 
minute"  (Suppl.  Ap..  p.  27).  While  he  rang  the 
bell,  he  was  "on  the  forecastle-head  and  the  main 
deck,  both,  at  different  times"  (p.  29). 

Q.    You  did  not  stay  in  one  place  ? 
A.     No,  I  was  walking  the  deck. 
Q.     You  were  walking  the  deck?   What  were 
you  walking  the  deck  for? 
A.     To  keep  warm.     (p.  29.) 
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It  is  thus  clear  that,  in  the  foggy  weather,  before 
the  collision,  the  3"oung  man  had  to  move  pretty 
lively  to  keep  warm  and  also  to  keep  his  bell  ringing 
and  to  act  as  lookout.  These  two  occupations  would 
have  made  it  impossible  for  him  to  attend  to  his 
engine,  if  anything  had  gone  wrong  there.  The 
engine  was  a  gasoline  engine,  and  the  Court  may 
take  judicial  notice  of  the  whimsical  nature  of  such 
an  apparatus.  Now,  it  appears  that  if  anything 
had  been  wrong  with  the  engine,  it  would  have  been 
the  duty  of  the  young  man  to  quit  his  job  at  the  bell 
and  on  the  lookout,  and  to,  presto!  assume  his  job 
as  engineer. 

Q.  If  the  engine  had  run  irregularly,  the 
engineer  w^ould  undoubtedly  have  run  down  to 
the  engine  and  let  the  fog  bell  go  for  a  while f 

A.     That  would  have  been  liis  duty. 

(Deposition  of  the  Master,  Ap.,  p.  161.) 

When  asked  with  reference  to  striking  the  bell ; 

Q.     Could  he  do  it  in  the  engine  room? 
The  master  answers: 

A.     No,  sir.     (Ap.,  p.  162.) 

The  condition  of  affairs  on  board  the  "Fullerton" 
is  thus  described  by  the  master : 

Mr.  Hengstler.  Q.  It  is  a  fact,  is  it  not, 
Captain,  that  he  could  not  work  the  engine  and 
bell  at  the  same  time? 

Mr.  FouLDS.  Q.  (Intg.)  If  anything  had 
gone  wrong? 

A.  I  presume  if  he  had  to  work  the  engine, 
he  would  call  the  other  watchman. 
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Mr.  Hengstlee.     Q.    You  presume'? 

A.     Certainly. 

Mr.  FouLDS.  Q.  He  could  not  do  both  at  the 
same  time? 

A.    No,  sir.    A  watchman     *     *     * 

Q.  You  recognize,  of  course,  there  was  a 
possibility  of  the  lights  going  out,  and  that  is 
the  reason  you  had  him  there  ? 

A.  He  was  there  to  look  out  for  his  engine, 
and  to  keep  it  in  repair.  As  a  rule,  *  *  * 
that  night.'' 

The  day  watchman's  quarters  were  in  the  stern 
of  the  vessel;  he  was  separated  from  the  night 
watchman  by  the  whole  length  of  the  vessel.  He 
retired  at  9  o'clock  and  went  to  sleep  about  half 
an  hour  before  the  collision  (Suppl.  Ap.  p.  59). 
Obviously,  some  precious  minutes  would  have  been 
necessary  if,  in  a  fog,  the  engineer  had  called  the 
night  watchman  away  from  the  bell. 

These  facts  show  that  the  precautions  taken  by 
the  "Fullerton"  in  case  of  heavy  fog,  and  while  she 
remained  lying  at  anchor  in  a  place  where  she  had 
previously  had  narrow  escapes  of  collision  with 
the  ferry  boat,  were  not  commensurate  with  the 
dangers  which  she  assumed. 

While  she  remained  in  that  situation,  ordinary 
prudence  would  have  required  that  there  should 
be  two  men  on  watch  in  a  dense  fog, — one  to  see 
to  the  engine  and  the  lights,  and  the  other  to  attend 
to  the  bell.  Had  a  bulb  blown  up,  or  the  gasoline 
engine  put  out  the  electric  lights,  these  two  men 
would  have  been  extremely  busy  to  keep  the  vessel 
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within  the  requirements  of  the  law,  as  to  lights  and 
fog  signals.  One  was  plainly  insufficient  for  such 
a  purpose.  Had  the  vessel  burnt  oil  lamps,  some 
excuse  could  be  urged  for  having  only  one  night 
watchman;  for  such  lights  are  more  reliable  than 
electric  bulbs,  which  depend  for  their  efficiency  on 
the  notorious  freaks  of  a  gasoline  engine  requiring 
eternal  watchfulness. 

b.     The  ^'Fidlerton's"  fog  hells  were  not  properly 
sounded. 

Judge  Dietrich  found  that,  "although  the  greater 
number  of  witnesses  gave  negative  testimony  in 
support  of  the  libelant's  contention  that  the  'Ful- 
lerton's'  bell  was  not  properly  sounded,  it  is  not 
sufficient  to  overcome  the  positive  statements  of 
the  three  men  who  were  upon  the  'Fullerton',  to 
the  effect  that  the  bell  was  being  rung  in  the  man- 
ner required  by  the  rules." 

Apparently  the  learned  Judge  based  this  finding 
upon  the  superior  weight  ordinarily  awarded  to 
positive  testimony  as  against  negative  testimony. 

The  testimony  of  the  "Fullerton"  witnesses  is 
as   follows : 

The  watchman,  Robert  Boyd  Hemming,  Jr.,  tes- 
tifies : 

It  set  in  foggy  around  9  o'clock  and  I  only 
rang  the  bell  a  few  times,  and  she  lifted,  the 
fog  lifted;  about  11  o'clock  it  started  in  set- 
ting in  foggy,  and  I  started  in  ringing  the  bell 
again.      I   heard   the   "Transit"    approaching, 
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what  I  believed  to  be  the  "Transit"  from  her 
whistle.  I  kept  trying  to  look  out  for  her,  and 
kept  striking  the  bell  in  between  her  ivhistles, 
when  I  had  a  chance,  so  as  to  give  somebody 
on  her  a  show  to  hear  it.  It  was  not  very  long 
after  I  heard  her  whistle  that  I  saw  the  loom 
of  her  lights  through  the  fog,  and  when  she 
was  about  three  ship-lengths  away,  I  could  see 
both  of  her  range  lights,  one  immediately  after 
the  other.  She  was  approacliing  us  on  our 
starboard  side  just  a  little  forward  af  aynid- 
ship,  it  seemed,  from  where  I  was.  Then  she 
seemed  to  turn  and  cross  our  bow,  and  if  I 
remember  rightly,  I  heard  two  or  three  short 
blasts,  like  a  short  blast  from  a  ivhistle. 

Q.  Will  you  state  whether  or  not  you  rang 
the  bell  during  the  time  the  fog  prevailed  after 
11  o'clock? 

A.    Yes. 

Q.    How  would  you  ring  it,  in  what  way? 

A.  I  would  ring  it  for  about  15  to  25 
strokes  of  the  bell. 

Q.     What  kind  of  strokes? 

A.     Ding-ding,  ding-dong;  like  that. 

Q.     How  often  would  you  ring  it? 

A.  About  as  near  as  I  could  judge,  once  a 
minute.     (Suppl.  Ap.  p.  15.) 

Q.  How  long  i3rior  to  the  time  that  you  first 
heard  her  whistle  had  you  been  ringing  the 
fog  bell? 

A.  From  quarter  to  half  an  hour,  some- 
thing like  that,  a  little  over,  may  be. 

Q.  Was  there  any  time  during  that  inter- 
val that  you  had  not  been  ringing  the  fog  bell? 

A.     Not  that  I  remember  of. 

Q,  Have  you  any  recollection  that  you  did 
ring  it  or  did  not  ring  it? 

A.  Yes,  I  rang  the  bell.  (Suppl.  Ap.  p. 
16.) 
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The  day  watchman,  Olaf  Olson,  testifies,  h^ 
turned  in  his  bimk  in  the  steerage  aft  at  9  o'clock: 

I  was  laying  reading  in  the  bunk,  just 
shortly  before  the  collision  I  was  going  to 
sleep,  I  fell  asleep. 

Q.  How  long  before  the  collision  did  you 
go  to  sleep'? 

A.  I  could  not  exactly — about  half  an  hour. 
(Suppl.  Ap.  p.  59.) 

His  testimony  as  to  the  bell  is  as  follows: 

Q.  Do  you  know  whether  or  not  the  bell  on 
board  the  "Fullerton"  was  ringing? 

A.  The  bell  on  the  "Fullerton"  was  ring- 
ing,    (p.  57.) 

Q.  How  often  would  you  hear  the  bell  of 
the  "  Fullerton 's?" 

A.  The  bell  on  the  "Fullerton",  about  every 
minute  was  ringing,     (p.  58.) 

Q.  You  say  you  heard  the  bell  of  the  "Ful- 
lerton" ringing  that  night? 

A.     Yes,  sir. 

Q.  From  what  time  on  did  you  hear  the  bell 
ringing  ? 

A.  Well,  the  last  time  I  was  laying  and 
reading  in  the  bunk.     (p.  60.) 

It  is  submitted  that  this  testimony  does  not  show 
that  the  witness  heard  the  bell  of  the  "Fullerton" 
at  any  time  during  the  critical  moments  before  the 
collision. 

The  third  man  on  board,  the  father  of  the  night 
watchman  and  a  visitor,  had  retired  to  his  room 
on  the  starboard  side  aft  at  9  o'clock  and  had  gone 
to  sleep. 
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Q.  How  long  before  the  collision  did  you 
wake  up  from  this  click  you  speak  of? 

A.  1  woke  up  before  the  collision,  maybe 
five  or  seven  minutes;  something  like  that. 

Q.     Could  you  hear  any  bells  or  whistles? 

A.  I  could  hear  the  fog  whistle  coming 
closer  and  closer  to  us. 

Q.     Did  you  recognize  the  whistle? 

A.     1  think  I  recognized  it. 

Q.     What  did  you  think  it  was? 

A.  I  thought  it  was  .the  "Transit's 
whistle. 

Q.  Did  you  hear  any  bells  ringing  at  that 
time? 

A.     Yes,  sir. 

Q.     What  bells? 

A.     The  "Fullerton's."     (Suppl.  Ap.  p.  68.) 

Q.  Until  how  long  before  the  collision  did 
the  fog  bell  of  the  "Fullerton"  continue  ring- 
ing? 

A.  The  ''FuUerton"  seemed  to  be  answer- 
ing the  blast  of  the  steamer ;  I  could  not  tell. 

Q.     What  do  you  mean  by  that? 

A.  Well,  if  you  are  ringing  a  fog  bell  and 
you  hear  a  steamer  close  by,  every  time  she 
whistles  you  pull  the  bell,  you  kind  of  answer 
to  make  sure  to  satisfy  her  and  yourself  that 
she  hears  it  so  that  she  will  go  clear. 

The  testimony  of  the  night  watchman  is  that  of 
an  interested  witness,  and  that  of  his  father,  who 
spent  the  evening  on  board  as  a  visitor  of  his  son, 
may  be  expected  to  be  biased  in  favor  of  his  son. 
These  two  are  the  only  witnesses  who  give  posi- 
tive testimony  on  the  subject. 

In  support  of  the  contention  that  the  "Fuller- 
ton"  bell  was  not  properly  sounded,  is  the  testi- 
mony of  the  witnesses  for  the  "Transit".     They 
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knew  the  approximate  location  of  the  "Fullerton" 
and  were  all  watching  for  the  fog  signals  of  the 
"Fullerton".  In  the  fog  prevailing  the  sense  of 
hearing  was  the  only  means  of  knowledge,  assum- 
ing that  the  bells  were  sounded.  When  they  did 
not  hear  the  bells,  they  were  justified  in  believing 
that  they  were  too  far  north  of  the  "Fullerton"  to 
be  in  danger  of  collision  with  her. 

Captain  Higginson  and  the  first  officer  were 
standing  in  the  pilothouse,  at  an  open  window.  The 
window  was  open  ''so  as  to  see  and  hear"  (Ap.  p. 
48).  The  first  officer  was  "leaning  outside  of  the 
pilot-house  with  his  head  to  listen  and  see — to  lis- 
ten more  than  anything  else"  (Ap.  p.  49).  The  sec- 
ond officer  and  four  men  were  stationed  on  the 
main  deck,  "five  on  the  bow  right  forward,  in  front 
of  the  cargo  box  cars"  (p.  49). 

The  master  testifies: 

I  was  listening  for  bells,  for  knew  that  the 
"Fullerton"  was  there  in  some  position  some- 
where, but  we  thought  on  account  of  not  hear- 
ing her  bells  that  we  were  far  enough  to  the 
northward  not  to  hear  it.  (p.  53.) 

Q.  But  you  did  not  hear  the"  Fullerton 's" 
bell  before  the  collision? 

A.     No. 

Q.     And  I  understand  jou  were  listening  for 

bells? 

A.  Distinctly;  that  is  all  we  could  go  ly, 
the  sound,  (p.  53.) 

The  first  officer  of  the  "Transit"  testifies: 

Q.  So  that  when  you  left  the  Oakland  Pier 
on  this  10 :53  trip  you  had  in  mind  the  location 
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of  the  "Fullerton"  with  respect  to  your  ferry 
slip,  didn't  jou^ 

A.     Pretty  near  it,  yes.     (Ap.  p.  107.) 

I  was  listening  for  any  kind  of  noise.  I  had 
the  window  down  and  was  leaning  out  of  the 
window.      (Ap.   p.   89.) 

Q.  In  your  opinion  if  you  had  been  on  the 
bow  of  the  "Transit"  that  night  when  it  ap- 
proached the  "Fullei-ton"  and  the  "Fullerton" 
had  struck  her  bells,  would  you  have  heard 
them?     Would  you  have  heard  the  hells? 

A.    Most  undoubtedly. 

Q.  Would  you  have  heard  them  from  the 
place  where  you  were  in  the  pilot-house  if  they 
had  been  struck'? 

A.     Yes. 

Q.  You  were  hanging  out  of  the  window 
there  and  looking  about,  were  you  not? 

A.     Yes. 

Q.     And  you  were  listening  for  bells? 

A.     Yes. 

The  second  officer  and  four  men  of  the  crew  were 
all  on  the  lookout,  in  accordance  with  a  rule  in 
force  on  board  of  the  ferry  boat  in  case  of  foggy 
w^eather.  They  were  all  on  the  main  deck,  in  the 
bow  of  the  boat,  looking  and  listening  for  signals. 

Under  the  circumstances  we  submit  that  their 
testimony  that  none  of  them  heard  the  bells  of  the 
''Fullerton",  although  they  were  straining  their 
ears  for  them,  is  not  of  a  negative  character  in  the 
sense  that  it  is  inferior  in  weight  to  the  testimony 
of  a  witness  that  he  sounded  the  bell,  or  the  testi- 
mony of  another  witness  that  he  heard  the  bell. 
The  principle  applies  here  with  peculiar  force  that, 
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"When  a  witness  is  in  a  situation  to  hear 
a  sound,  and,  listening,  hears  none,  his  state- 
ment that  he  heard  it  not,  or  that  it  was  not 
made,  is  as  much  the  affirmation  of  the  fact 
that  there  was  no  sucli  sound,  as  would  be  the 
assertion  by  another  witness  in  like  situation, 
that  the  sound  was  made,  an  affirmation  of 
that  fact." 

Butler  V.  Metropolitan  St.  R.  Co.,  117  Mo. 

App.  354,  cited  in  2  Moore  on  Facts,  Sec. 

1197. 

The  principle  is  stated  in  Moore  on  Facts,  Sec. 
1198,  as  follows: 

"Where  positive  testimony  that  signals  were 
given  is  met  by  testimony  in  direct  denial  by 
witnesses  ivJio  could  well  have  heard  them  if 
they  had  been  given,  it  is  generally  held  that 
the  latter  testimony  is  positive  in  character, 
equally  tvith  the  former,^'  citing  many  authori- 
ties. 

This  principle  applies  with  particular  force  to  the 
case  at  bar  where,  apart  from  the  officers  in  the 
pilothouse,  five  men  were  specially  charged  with 
the  duty  to  listen  and  to  locate  the  "Fullerton"  in 
the  heavy  fog,  and  where  the  "FuUerton"  had  the 
corresponding  duty  of  making  her  location  known 
by  the  only  means  in  which  it  could  be  made  known 
to  other  vessels,  viz.:  by  sounding  her  bell  vigor- 
ously. 

The  "Transit"  witnesses  testify  that,  before  the 
collision  they  heard  the  sound  signals  from  the 
ferry   slip   on   Mission  Bay,   farther  distant  from 
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there  than  the  "Fullerton",  and  the  evidence 
shows  that  it  was  impossible  to  mistake  the  slip 
bell  for  the  fog  bell  of  the  ^'Fullerton"  (Ap.  p.  86). 

The  attention  of  these  seven  witnesses  was 
monopolized  by  the  one  effort  to  locate  the  "Ful- 
lerton"  by  her  fog  bell;  they  were  in  a  far  better 
position  to  receive  accurate  impressions  of  sounds 
from  the  "Fullerton"  than  the  witnesses  on  the 
other  side,  two  of  whom  were  not  listening  for  bells 
and  had  no  direct  interest  in  the  signals.  The 
"Transit"  lookouts  were  watching  keenly  for  sig- 
nals, in  the  performance  of  a  special  duty.  "In 
such  situation  no  logical  reason  can  be  given  for 
characterizing,  in  law,  as  inferior  in  value  testi- 
mony based  upon  regular  knowledge.  The  evidence 
that  the  bell  was  not  rung  was  substantial"  (The 
Court  in  the  Butler  case,  supra). 

It  is  respectfully  submitted  that,  if  the  testimony 
given  by  the  "Transit"  witnesses  be  regarded  as 
affirmative  and  positive  in  its  character,  and  of  at 
least  equal  value  and  weight  as  the  testimony  of 
the  two  interested  witnesses  of  the  "Fullerton",  the 
Court  should  come  to  the  conclusion  that  the  over- 
whelming preponderance  of  evidence  shows  that 
the  bells  of  the  "Fullerton"  were  not  properly 
sounded. 

We  also  beg  to  call  the  Court's  attention  to  the 
fact  that  there  is  no  evidence  whatever  in  the  case 
to  show  how  far  the  bells  of  the  "Fullerton"  car- 
ried, if  worked  by  the  rope  system  described  by 
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the  testimony  of  the  night  watchman,  while  he  was 
walking  on  the  forecastle  or  athwart-ship  on  deck, 
to  keep  warm.  It  is  quite  probable  that  a  bell 
fastened  to  the  foremast  (Suppl.  Ap.  p.  28)  does 
not  emit  its  loudest  sound,  if  worked  from  the 
forecastle  head  by  a  bell-cord  at  least  6  or  8  feet 
long  (Suppl.  Ap.  p.  15),  the  lookout  striking  only 
the  side  nearest  to  him.  It  would  stand  to  reason 
that  the  proper  method  of  getting  the  kind  of 
sound  out  of  the  bell  which  would  have  been  com- 
mensurate with  the  danger  of  the  situation  of  the 
"Fullerton",  while  lying  in  the  fairway  and  in  a 
dense  fog,  was  to  manipulate  the  clapper  by  a  short 
rope  from  directly  underneath  the  bell,  by  striking 
the  bell  rapidly  from  side  to  side.  It  is  quite  pos- 
sible to  find  that  the  night  watchman  told  the  sub- 
stantial truth  as  to  his  acts,  but  that  the  sound  pro- 
duced was  not  efficient  enough  to  give  Avarning  to 
approaching  vessels. 


IV.     THE     NAVIGATION    OF    THE     "TRANSIT"    WAS     WITHOUT 

FAULT. 

We  do  not  claim  that  the  "Transit"  after 
knowing  that  the  "Fullerton"  w^as  in  dangerous 
proximity  to  her  fairway,  had  any  right  to  navi- 
gate as  if  the  "Fullerton"  was  not  present.  As  a 
matter  of  fact  the  evidence  shows  that  she  was  navi- 
gated with  the  greatest  caution  in  view  of  that 
knowledge,  and  that  every  reasonable  precaution 
was  made  to  avoid  collision  with  her. 
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The  ferry  boat  had  an  undoubted  right  to  make 
her  run  across  the  bay  in  a  fog,  especially  as  the 
fog  was  not  dense  when  she  left  the  Oakland  side. 
The  "Fullerton"  knew  that  she  would  pass  her,  and 
knew  that  she  had  previously  passed  her,  in  a  fog, 
on  the  southern  side,  although  her  usual  track  was 
on  the  north  side  of  the  "Fullerton". 

The  situation  is  practically  a  reproduction  of  the 
collision  between  a  ferry  boat  and  the  "Cuyahoga", 
described  by  Judge  Blatchford  in 

The  Hudson,  12  Fed.  Cas.  No.  6829,  as  follows: 

"These  boats  were  entitled  to  their  usual 
track  in  the  ebb  tide,  as  much  in  the  fog  as 
when  there  was  no  fog.  Those  in  charge  of 
the  Cuyahoga  were  bound  to  know  what  such 
usual  track  in  the  ebb  tide  was,  and  what  the 
effect  of  the  ebb  tide  was  on  the  maneuvres 
of  the  boats  in  reaching  their  slip  at  Jersey 
City.  The  Cuyahoga  had  anchored  where  she 
was  the  afternoon  before,  and  had  seen  the 
boats  passing  to  and  fro.  There  were  two 
boats,  each  of  which  passed  her  once  in  every 
twenty  minutes.  Not  that  these  facts  would 
justify  the  ferry  boats  in  reckless  navigation 
in  the  fog,  merely  because  such  was  their  track 
in  an  ebb  tide;  for,  they  knew  that  the  Cuya- 
hoga was  at  anchor  where  she  was.  But,  the 
existence  of  the  facts  referred  to  made  it  in- 
cumbent on  the  Cuyahoga  to  take  all  prudent 
measures  to  indicate  where  she  was  in  the  fog. 
Her  general  presence  and  her  general  position 
were  known;  but  the  fog  prevented  her  being 
seen  at  any  but  a  very  short  distance,  and 
equally  prevented  a  light  on  her  being  seen. 
Any  sound  from  her  could,  however,  he  heard 
through  the  fog;  hut  it  is  clear  it  was  so  dense 
as  to  demand  that  the  Cuyahoga  should  an- 
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noiince  herself  hy  audible  sounds.  The  ferry 
boat  was  blowing  her  steam  whistle,  and  her 
paddles,  she  being  a  side-wheel  boat,  made  a 
loud  noise.  The  morning  was  still  and  calm. 
A  sound  on  the  water  could  be  heard  a  consid- 
erable distance — much  further  than  vision 
could  penetrate  through  a  fog.  The  approach 
of  the  ferry  boat  to  the  Cuyahoga  was,  there- 
fore, indicated  to  the  latter,  and  she  should 
have  responded  by  sounding  a  bell,  or  blowing 
a  horn,  or  striking  on  an  anchor-stock,  or 
shouting  with  the  voice,  or  making  some  other 
audible  noise.     She  did  nothing  of  the  kind." 

The  collision  in  the  case  at  bar  occurred  at  a 
time  of  night  when  no  shipping  ordinarily  moves 
in  the  neighborhood  of  Mission  Bay.  The  only 
danger  which  the  "Fullerton"  could  reasonably 
expect  was  from  the  ferry  which,  on  previous  oc- 
casions,  had   nearly   collided   with  her. 

a.     The  course  and  speed  of  the  ''Fullerton." 
Course — The  master  of  the  "Transit"  testifies: 

We  steer  the  same  course  year  after  year, 
day  after  day,  month  after  month,  right  along, 
the  ferry  system.     (Ap.  p.  55.) 

It  is  regularly  southwest  by  south,  modified,  how- 
ever, to  some  extent,  to  meet  the  requirements  of 
winds  and  tides.     On  cross-examination,  he  says: 

We  figure  a  great  deal  on  the  strength  of  the 
tide  when  we  run.  If  the  tide  is  running  very 
strong,  we  keep  up  a  little  here. 

Q.  Then  the  allowances  you  make  would 
depend  upon  the  character  of  the  tide? 

A.     Yes,  sir. 
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Q.  AYlien  you  run  in  the  fog  you  have  that 
uncertainty  1 

A.  In  fog  you  cannot  make  very  fine  cal- 
culations. It  is  according  to  how  the  tide  is. 
(Suppl.  Ap.  p..  82.) 

The  watchman  of  the  "Fullerton"  knew  the  in- 
fluence of  the  tide  on  the  navigation  of  the  ferry; 
it  was,  therefore,  all  the  more  incmnbent  upon 
them  to  give  fog  signals  that  were  audible  at  a  suf- 
ficient distance  to  enable  the  "Transit"  to  stop. 

Speed — The  captain  of  the  "Transit"  testifies 
that  the  steamer  proceeded  on  her  trip  across  the 
bay  "under  a  slow  bell,  that  is,  as  close  as  we  could 
shut  her  off  tvithout  losing  steerage  way,  I  should 
say,  perhaps,  7  miles  an  hour;  perhaps  a  little 
more,  or  perhaps  a  little  less"  (Ap.  p.  47).  "I 
have  been  running  over  35  years  at  that  average 
speed"  (Suppl.  Ap.  p.  81). 

In  answer  to  Mr.  Campbell's  questions,  he  says: 

Q.  Don't  you  think  she  would  maintain 
steerage  way  at  four  knots? 

A.  No,  sir;  but  as  I  said  before,  I  do  not 
know  the  exact  amount  of  knots.  I  know  when 
she  is  going  slow,  and  we  do  not  keep  a  log  as 
you  do  in  deep  water  ships;  we  run  these  un- 
der slow  or  fast  bell. 

Q.  You  cannot  tell  me  in  knots  how  slow 
that  vessel  can  go  and  still  maintain  steerage 

A.     No,  sir.     (Suppl.  Ap.  p.  81.) 

Two  things,  therefore,  appear  from  the  captain's 
testimony:    (1)    that    his    vessel    was    running    as 
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slowly  as  she  could  without  losing  steerage  way; 
(2)  that,  although  he  guessed  this  was  about  seven 
miles,  he  does  not  know  that.  It  would  not  be  fair 
to  build  a  mathematical  argument  on  his  estimate 
as  to  the  number  of  miles  an  hour,  for  which  he 
himself  disclaims  authoritativeness.  The  fact  is 
that  the  "Transit"  ran  with  the  minimum  speed 
necessary  to  give  her  steerage  way.  She  employed 
no  greater  speed  than  was  necessary  to  give  her 
pilot  proper  control  of  her  in  the  tide  that  was 
running.  She  could  be  stopped  in  an  emergency 
inside  of  800  to  900  feet  (Ap.  pp.  77,  78).  This 
was  all  that  was  required  of  her  by  law,  as  the 
cases  cited  in  appellant's  brief  show. 

a.    The  ''Transit's"  speed  tvas  proper. 

In  The  Pennsylvania,  17  Wall,  125  (appellant's 
brief,  p.  12),  the  Court  said,  as  to  proper  speed  of 
vessels. 

"It  must  depend  upon  the  circumstances  of 
each  case.  That  may  be  moderate  and  reason- 
able in  some  circumstances  which  would  be 
quite  immoderate  in  others." 

In   The  Nacoochee,  137  U.    S.   330    (appellant's 

brief,  p.  14),  the  rule  is  laid  down  that  a  vessel  in 

a  fog  should 

"maintain  only  such  a  rate  of  speed  as  would 
enable  her  to  come  to  a  standstill,  by  reversing 
her  engines  at  full  speed,  before  she  should 
collide  with  a  vessel  which  she  should  see 
through  the  fog." 
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It  is  submitted  that,  in  the  last  case,  the  remarks 
of  the  Court  would  express  the  rule  more  correctly 
if  for  the  last  words  were  substituted  the  words 
*' which  she  should  see  or  hear  through  the  fog". 
The  "Transit"  had  a  right  to  assume  that  the 
"Fullerton"  would  sound  her  fog  signals;  her 
speed  was  within  the  prescribed  limit,  if  she  could 
have  stopped  her  way  as  soon  as  she  heard  the 
*' Fullerton 's"  fog  bell.  Had  the  fog  bell  been 
properly  sounded,  it  could  have  certainly  been 
heard  at  a  greater  distance  than  800-900  feet.  This 
is  not  a  case  where  the  uncertainties  of  sound  in  a 
fog  play  a  part,  for  the  continuous  bell  signal  pre- 
scribed for  a  vessel  anchored  in  a  fog,  if  properly 
given,  cannot  fail  to  be  heard  in  any  fog. 

In  The  Martello,  153  U.  S,  64  (api^ellant's  brief, 
p.  14),  the  Supreme  Court  held  a  speed  from  five 
and  a  half  to  six  knots  an  hour  to  be  excessive, 
on  account  of  the  peculiar  circumstances  of  the 
case,  and  entirely  within  the  rule  of  The  Pennsyl- 
vania.   The  Court  said: 

"While  it  is  possible  that  a  speed  of  six  miles 
an  hour,  even  in  a  dense  fog,  may  not  be  ex- 
cessive upon  the  open  ocean  and  off  the  fre- 
quented paths  of  commerce,  a  different  rule 
applies  to  a  steamer  just  emerging  from  the 
harbor  of  the  largest  joort  on  the  Atlantic 
coast,  and  in  a  neighborhood  where  she  is  likely 
to  meet  vessels  approaching  the  harbor  from 
at  least  a  dozen  points  of  the  compass/' 

Plainly,  the  case  at  bar  is  one  where  the  moving 
vessel  was  "off  the  frequented  paths  of  commerce" 
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— in  quiet  Mission  Bay,  where,  in  the  middle  of 
the  night,  she  was,  in  all  probability,  the  only  mov- 
ing thing  and  had  no  dangers  to  encounter  except 
the  vessel  anchored  in  her  fairway. 

The  authorities  cited  by  appellant  for  the  propo- 
sition that  a  vessel  must  proceed  at  such  a  rate  of 
speed  in  a  fog  as  to  enable  her  to  come  to  a  stand- 
still before  she  collides  with  a  vessel  which  she 
can  see,  are  predicated  upon  the  assumed  fact 
that  the  presence  within  the  zone  of  risk  of  the 
vessel  collided  with  has  been  known  for  an  appre- 
ciable time.  Otherwise  the  rule  would  lead  to  the 
absurd  conclusion  that  if  a  vessel  is  anchored  in  a 
dense  fog  through  which  other  objects  could  only 
be  seen,  say  10  feet  ahead,  an  approaching  vessel 
would  be  at  fault  if  she  moved  at  a  greater "  speed 
than  to  enable  her  to  come  to  a  standstill  within 
10  feet.  No  vessel  could  be  under  control  at  so 
low  a  speed,  and  the  dangers  of  collisions  would 
be  infinitely  multiplied  if  shij^s  were  permitted,  not 
to  say  required,  to  sail  through  dense  fogs  at  such 
a  rate.  A  vessel  moving  through  the  fog  cannot 
(as  appellant  would  suggest)  be  required  to  move 
so  slowly  as  to  enable  her  to  come  to  a  standstill 
before  colliding  with  a  vessel  which  hides  in  the 
fog  and  suddenly,  and  without  warning,  appears 
before  her  eyes.  It  is  the  duty  of  the  latter  ves- 
sel to  make  her  presence  known  by  signals;  she 
cannot  permit  the  moving  vessel  to  approach 
through  darkness  or  fog,  or  both,  to  a  point  where 
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she  will  be  seen.     The  rule  is  correctly  stated  by 
Judge  Morrow  in 

The  Bailey  Gatzert,  179  Fed.  44   (cited  by 
appellant), 

as  follows: 

"A  rule  applicable  to  such  a  situation  was 
to  proceed  at  such  a  rate  of  speed  as  would 
enable  her,  after  discovering  a  vessel  through 
the  fog,  to  have  stopped  and  reversed  her  en- 
gines in  time  to  prevent  a  collision." 

She  may  be  ''discovered"  by  the  sense  of  hearing 
as  well  as  by  the  sense  of  sight. 

The  vessel  at  anchor  has  the  reciprocal  duty 
to  enable  the  approaching  vessel  to  discover  Iter — 
in  clear  weather,  by  exhibiting  proper  lights,  in 
foggy  weather,  by  sounding  proper  signals.  Surely, 
if  the  electric  lights  of  the  "Fullerton"  were  only 
able  to  penetrate  the  dense  fog  for  a  distance  of, 
say  25  feet,  it  could  not  be  claimed  that  the  "Tran- 
sit" was  at  fault  if  she  was  not  able  to  come  to  a 
standstill  within  the  25  feet  after  she  could  see  the 
electric  lights.  Had  the  "Fullerton"  struck  an 
efficient  bell  for  five  seconds,  at  short  intervals,  so 
that  the  same  would  have  carried  800-900  feet,  the 
"Transit"  could  have  come  to  a  stop  in  time  to  pre- 
vent a  collision.  This  is  all  that  the  cases  cited 
by  appellant  required  of  her.  If,  for  an}^  reason, 
the  "Fullerton"  failed  to  indicate  her  presence 
to  a  vessel  800-900  feet  away,  she  was  clearly  at 
fault. 
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b.     The  speed  was  immaterial,  as  it  did  not  con- 
tribute to  the  accident. 

Assuming  that  the  "Fullerton"  did  not  give 
proper  fog  signals,  the  collision  would  have  oc- 
curred even  if  the  "Transit"  had  proceeded  at  a 
speed  of  3  or  4  knots  per  hour.  It  might  have  been 
postponed  a  few  seconds;  but  evidently  the  fog  was 
so  thick  that  all  the  six  men  on  the  "Transit", 
.although  straining  their  eyes  for  the  "Fullerton's" 
lights,  could  not  discover  them  until  it  was  too  late 
to  avoid  a  collision. 

When   the    "Fullerton's"   light   was    discovered, 

the  fog  was  so  dense,  it  could  not  be,  seen  more 
than  a  couple  of  hundred  feet  anyway.  *  *  * 
it  might  have  been  200  feet,  or  it  might  not 
have  been  that  much.     (Ap.,  p.  75.) 

Q.  When  you  first  perceived  the  light  of  the 
"Fullerton",  Captain,  how  much  time  elapsed 
from  the  moment  when  you  first  perceived  the 
light  to  the  time  when  the  vessels  came  to- 
gether, in  your  opinion,  generally? 

A.  It  might  have  teen,  20  seconds;  it  might 
have  been  30  seconds.  It  was  a  very  short  time, 
I  know  that  is  all.     (Ap.,  p.  83.) 

Again  he  says: 

There  was  not  distance  to  do  anything; 
there  was  not  time  to  even  back  the  engines 
without  endangering  the  lives  of  the  engi- 
neers. 

Q.  If  the  engines  had  been  reversed,  would 
that  have  made  any  difference? 

A.  Not  a  particle.  I  don't  believe  they 
would  have  reversed;  they  might  have.  (Ap., 
p.  84.) 
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The  evidence  of  Reichelt,  first  officer,  is  to  the 
same  effect: 

A.  It  was  only  just  about  2  or  3  minutes 
after  (that)  we  heard  the  sound  of  the  slip- 
bell  that  we  located,  our  second  officer  reported 
a  bright  light  on  our  port  bow  right  on  board, 
and  immediately  after  the  report  was  given 
I  could  see  the  bright  light  almost  with  the 
level  of  the  pilot  house,  about  3  or  4  points 
on  my  port  bow.  I  was  on  the  port  side,  it 
was  nearest  to  me,  and  almost  on  a  level  with 
the  pilot  house  windows. 

Q.     How  near  was  it  in  a  general  way? 

A.  Well,  that  is  pretty  hard  to  tell  how  near 
it  was,  but  the  distance  was  very  short,  I  should 
say  about  150  feet,  maybe  a  little  more,  and 
it  might  be  a  little  less ;  it  is  a  pretty  hard  thing 
in  a  fog,  in  a  dense  fog  like  that,  to  gauge  the 
distance  within  a  few  feet.     (Ap.,  pp.  91,  92.) 

The  Captain,  he  put  his  helm  hard-aport  and 
gave  them  the  jingle-bell,  and  in  the  meantime 
when  he  gave  them  the  jingle-bell,  I  seen  the 
bowsprit  of  the  "FuUerton"  coming  right  for 
the  pilot  house,  and  I  told  the  Captain,  I  said, 
*'for  God's  sake,  stop  your  engines  entirely". 
We  were  right  square  across  the  "Fullerton's" 
bow,  or  the  vessel's  bow.  I  didn't  say  the  "Ful- 
lerton's"  bow,  but  the  vessel's  bow,  and  he  gave 
them  two  bells  in  the  engine  room;  that  means 
for  to  say  to  stop.  Then  the  time  was  so 
short  that  I  dont  think  the  engineer  had  time 
to  give  half  a  turn  or  quarter  of  a  turn  on  the 
engines.     (Ap.,  pp.  91,  92.) 

Assuming  now  that  the  "Transit"  could,  and 
would  have  traveled  only  four  knots  an  hour,  the 
situation  was  such  that  the  vessels  would  have  come 
together  anyway;  in  other  words,  her  speed  was 
not  a  contributing  cause.     Appellant  seems  to  con- 
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tend  that,  if  the  "Transit's"  steerage  way  cannot 
be  reduced  to  a  rate  of  speed  which  would  have 
made  this  collision  impossible,  her  owners  should 
cease  running  her  in  a  fog.  It  is  well  settled  that 
the  large  ferries  necessary  to  carry  on  the  traffic 
of  a  port  like  that  of  San  Francisco  have  a  right 
to  run  in  a  fog,  and  it  must  be  remembered  in  this 
connection  that,  when  the  "Transit"  left  her  Oak- 
land slip,  the  fog  was  light.  What  could  she  have 
done  when  she  entered  into  the  dense  belt  on  this 
side  of  the  bay  ?  The  chances  of  colliding  with  other 
vessels  were  obviously  minimized  by  her  continu- 
ing her  course  under  steerage  wa)^  If  the  "Fuller- 
ton"  had  given  her  people  warning,  by  sounding  her 
fog  signals,  the  collision  would  have  been  avoided. 
Her   speed   w^as   not   a   factor   in   the   collision. 

c.     If  there  was  error  in  the  manoeuvres  of  the 
" Transit '\  the  rule  in  extremis  applies. 

We  have  show^n  that  w^hen  the  "Transit"  lookouts 
first  saw  the  light  of  the  "Fullerton",  a  situation 
of  extreme  danger  had  arisen.  It  is  impossible  to 
say  with  certainty  that  his  first  order,  then  given, 
to  port  the  helm  and  go  ahead  full  speed  was  a 
mistake;  for,  as  the  vessels  came  together,  the 
"Transit"  w^ould  have  struck  the  hull  of  the  "Ful- 
lerton" on  the  starboard  bow,  had  she  not  promptly 
ported  her  helm — evidently  under  the  first  im- 
pression that  there  was  time  "to  make  the  boat 
swing  past  her"  (Ap.,  p.  52).  When  the  caj^tain 
of  the   "Transit"  saw  that  he   was  too  close,  "I 
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knew  the  best  thing  to  do  would  be  to  stop  the 
boat  entirely"  (Ap.,  p.  52).  Judge  Dietrich  held 
the  view  that  he  was  not  warrante.d  in  the  con- 
clusion that  there  was  a  want  of  care  in  the 
navigation  of  the  ''Transit"  immediately  prior  to 
the  collision.  But  even  if  it  were  otherwise,  the 
rule  in  extremis  clearly  governed  the  situation.  The 
words  of  the  Court  in 

TJie  Queen  Elizabeth,  122  Fed.  406,  409  (C. 
C.  A.,  2nd  Circuit),  apply: 

"When  the  master  of  a  vessel  is  confronted 
with  a  sudden  peril,  caused  by  the  action  of 
another  vessel,  so  that  he  is  justified  in  be- 
lieving that  collision  is  inevitable  and  he  ex- 
ercises his  best  judgment  in  the  emergency,  his 
action,  even  though  unwise,  cannot  be  regarded 
as  a  fault.  'The  judgment  of  a  competent 
sailor  in  extremis  cannot  be  impugned.'  The 
Oregon,  158  U.  S.  186,  204;  15  Sup.  Ct.  804;  39 
L.  Ed.  943.  It  is  the  duty  of  the  Court,  as  far 
as  possible,  to  place  itself  in  the  position  of 
the  master  and  to  endeavor  to  interpret  the 
rules  of  navigation  in  the  light  of  the  perils 
and  perplexities  which  surrounded  him  at  the 
time — the  impending  danger,  the  excitement 
of  the  moment,  the  necessity  for  immediate 
action.  Where  a  navigator  of  experience  and 
good  judgment  acts,  in  such  circumstances,  his 
action,  if  within  the  limits  of  reasonable  judg- 
ment and  discretion,  cannot  be  imputed  to  his 
vessel  as  a  fault.  If  he  acts  upon  his  best 
judgment  at  the  time,  it  is  sufficient  even 
though  subsequent  judicial  investigation  may 
show  that  he  might  have  chosen  a  more  pru- 
dent course.  A  master  who  the  next  moment 
may  be  sinking  with  his  ship  and  crew  cannot 
be  expected  to  display  the  utmost  coolness  and 
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deliberation.  The  Diniock,  23  C.  C.  A.  123,  77 
Fed.  226 ;  The  City  of  Augusta,  25  C.  C.  A.  430, 
80  Fed.  297;  The  Iron  Chief,  11  C.  C.  A.  196, 
63  Fed.  289;  The  Havana  (D.  C),  54  Fed.  411 ; 
The  Robert  Healy  (D.  C),  51  Fed.  462." 

It  is  hardly  necessary  to  answer  appellant's  argu- 
ment that  the  "Transit"  violated  Rule  16  of  the  In- 
land Rules.  Clearly  this  rule  does  not  apply  to  the 
case  at  bar,  because  the  evidence  shows  overwhelm- 
ingl}^  that  the  '^ Transit"  did  not  hear  the  fog- 
signal  of  the  "Fullerton".  We  contend  that  the 
evidence  shows  by  great  preponderance  that  the 
fog-signal  of  the  "Fullerton"  was  not  sounded 
properly  and  that  this  is  the  cardinal  fact  causing 
the  collision. 

Appellant's  argument  that  the  "Transit"  was 
negligent  in  not  stopping  and  reversing  her  en- 
gines the  moment  when  the  "Fullerton's"  light 
was  seen,  has  been  answered.  The  manoeuvres  of 
the ''Transit"  after  that  moment  were  acts  in 
extremis.  She  was  prevented  from  taking  timely 
measures  to  prevent  collision  by  the  "Fullerton's" 
failure   to   give   fog-signals. 

It  is  difficult  to  understand  the  argument  of  ap- 
pellant criticising  the  master  for  "not  devoting  liis 
undivided  attention  to  the  duty  of  master  in  her 
navigation",  in  view  of  the  facts  of  the  case. 
How  could  the  master  better  devote  his  attention 
to  the  navigation  of  a  ferry  than  by  personally 
keeping  his  hand  on  the  apparatus  by  which  the 
whole  navigation  of  the  boat  is  every  instant  con- 
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trolled?  If  he  had  been  away  from  the  post  of  the 
pilot;  if  he  had  been  in  any  other  place  except 
at  the  helm  and  had,  in  the  dense  fog,  entrusted 
his  boat  to  the  navigation  of  a  subordinate,  the 
criticism  would  be  justified.  But  he  was  at  the 
most  critical  post  where  instant  action  may  at  any 
time  be  required,  and  in  a  situation  where  criti- 
cal seconds  are  saved  wiiich  would  be  lost  if  his 
will  had  to  be  first  communicated  by  orders  to  a 
subordinate.  He  had  had  experience  as  a  master 
of  ferry  boats  on  this  bay  for  thirty-three  j^ears, 
and  could  not  have  fulfilled  his  duty  more  perfectly 
than  by  assuming  personally  the  most  critical  post 
in  the  navigation  of  the  boat.  In  that  post  his  at- 
tention is  not  monopolized  by  the  compass  before 
him,  although  he  steers  by  course;  his  eyes  have 
still  abundant  time  to  attend  to  lights  or  objects 
in  or  near  his  course.  He  was  stationed  in  the 
one  position  where  he  could,  in  an  emergency,  give 
immediate  signals  to  the  engineer  in  charge.  Sec- 
onds of  great  importance,  which  would  in  an}^  other 
position  have  been  lost,  were  saved  by  the  fact  that 
he  was  and  remained  in  the  critical  post. 

On  this  point  the  language  of  the  Court  in 

Wright  d  Cohh  Lighterage  Co.  v.  Neiv  Eng- 
land Nav.  Co.,  189  Fed.  809,  814   (S.   D. 
N.  Y.),  a  case  of  a  collision  between  the  fe;rry-boat 
"Pierreponf  and  a  moored  barge  in  New  York 
harbor,  applies  to  the  facts  of  this  case: 

"I  cannot  see  that  the  Pierrepont  was  guilty 
of  any  fault.     Ferry  boats  cannot  tie  up  in  a 
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fog.  Public  interests  require  that  they  should 
make  their  regular  trips  even  in  very  thick 
fogs.  On  this  trip  the  Pierrepont  was  navi- 
gated carefully  and  prudently.  The  Captain, 
a  licensed  pilot  of  long  experience,  was  at  the 
w4ieel.  *  *  *  He  proceeded  slowly,  sound- 
ing fog  signals.  *  *  *  He  knew  substan- 
tially where  he  was.  He  could  hear  the  big 
bell  rung  in  fogs  off  the  ferry  entrance.  *  *  * 
The  fog  was  so  dense  that  the  light  on  the  float 
could  not  be  seen  until  it  was  so  near  that  a 
collision  could  not  be  avoided.  No  one  on 
the  Pierrepont  heard  any  bell  on  the  New 
Haven  tug.  I  think  it  doubtful  whether  any 
was  rung.  If  rung,  if  was  admittedly  a  small 
bell,  and  was  not  heard.  In  short,  I  see  no 
ground  for  any  charge  of  fault  in  the  Pierre- 
pont. The  masters  of  New  York  ferry  boats 
are  generally  experienced  pilots,  and  careful, 
faithful  men,  who  have  surprising!}^  few  col- 
lisions in  view  of  the  crowded  condition  of  the 
harbor.  They  have  to  run  in  fogs;  and  there 
is  no  justice  in  holding  them  responsible  for 
collisions  in  thick  fogs  when  they  have  done 
their  best." 

It  is  respectfully  submitted  that  the  evidence 
shows  affirmatively  and  by  great  preponderance, 
that  the  "Transit^'  was  without  fault,  and  that 
she  could  not  have  prevented  the  collision  by  the 
exercise  of  care,  caution  and  maritime  skill.  The 
evidence  also  shows  by  overwhelming  preponder- 
ance that  the  "Fullerton"  remained  lying  at  anchor 
in  the  fairway  of  the  "Transit",  although  she  had 
received  distinct  warnings  of  the  dangers  which 
she  defied ;  and  that  her  fog-signals  were,  if  sounded 
at  all,  not  sounded  in  such  a  manner  as  to  be  audible 
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to  an  approaching  vessel  so  as  to  enable  the  latter 
to  avoid  her.  The  "Fullerton"  was  solely  respon- 
sible for  the  collision. 

We  therefore  respectfully  submit  that  the  de- 
cree of  the  District  Court,  dismissing  the  libel  of 
cross-appellant,  should  be  reversed,  and  that  the 
cause  should  be  remanded  to  the  District  Court 
with  instructions  to  enter  a  decree  in  favor  of  libel- 
ant and  cross-appellant,  Southern  Pacific  Com- 
pany, and  against  cross-libelant  and  appellant,  Mis- 
sion Transportation  and  Refining  Company,  in  such 
sum,  with  interest  and  costs,  as  libelant  and  cross- 
apellant  shall  prove  to  have  been  damaged  by 
reason  of  the  collision  between  the  said  ferry  steamer 
*' Transit"  and  said  barkentine  "Fullerton",  to- 
gether with  such  other  and  further  relief  as  in  law 
and  justice  said  libelant  may  be  entitled  to. 

San  Francisco,  October  25,  1913. 

Respectfully  submitted,  ^ 'J '^C^'^^ 
Louis  T.  Hengstler, 
Proctor  for  Cross- Appellant. 
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The  faults  charged  by  appellee  and  cross-appellant 
in  its  reply  brief  against  the  ''Fullerton"  are  three, 
viz.: 

Improper  anchorage,  insufficient  night  watch,  and 
failure  to  ring  the  required  fog  bell. 


THE    ANCHORAGE    OF    THE   "FULLERTON". 

It  is  contended  that  the  "Fullerton"  was  improperly 
anchored  in  that  she  was  within  the  "fairway"  of  the 


''Transit",  though  the  positive  assertion  is  not  made 
that  she  was  anchored  within  the  forbidden  anchorage 
zone.  To  lay  a  foundation  for  such  contention,  proc- 
tors for  appellee  of  necessity  inferentially  cast  aside, 
as  unworthy  of  acceptance,  the  testimony  of  the  "Ful- 
lerton's"  witnesses  as  to  the  anchorage  of  their  ves- 
sel, indicated  by  the  locations  made  upon  the  chart 
offered  in  evidence,  because,  as  proctor  states  it, 

"These  witnesses  are  all  interested  in  locating 
the  anchorage  place  of  the  'Fullerton'  .as  far 
away  from  the  forbidden  anchorage  ground  estab- 
lished by  the  State  Harbor  .  Commissioners  as 
possible". 

It  is  true  that  each  witness  placed  the  anchored 
position  of  the  "Fullerton"  at  a  different  point,  but 
their  very  failure  to  agree  demonstrated  an  inde- 
pendency of  judgment  and  honesty  of  purpose  in  their 
efforts  to  point  out  her  position.  If,  after  the  period 
intervening  between  the  collision  and  date  of  trial, 
each  witness  had  indicated  the  same  position  upon 
the  small  scale  government  chart,  it  might  well  have 
been  viewed  with  suspicion.  But  not  so,  when  the 
men,  all  present  in  the  court  room  while  the  others 
testified,  frankly  disagreed  in  their  designations  upon 
the  chart. 

The  point  is  that  though  the  witnesses  may  have 
disagreed  as  to  the  exact  place  of  anchorage,  that  is 
distance  and  direction  off  shore,  say  from  the  ferry 
slip,  they  were  in  accord  upon  the  fact  that  she  was 
to  the  south  of  the  southern  boundary  of  the  for- 
bidden anchorage  zone,  and  was,  at  the  time  of  the 
collision,    and    had    been    for    three    months    previous 
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thereto,  in  the  same  position  within  permitted  waters. 
Nor  is  there  an  iota  of  evidence  in  the  record  to  the 
contrary,  for  the  hearing  of  the  "Fullerton" ,  claimed 
to  have  been  taken  by  the  master  of  the  "Transit" 
three  or  four  days  prior  to  the  collision,  corroborates 
the  fact  that  she  was  not  within  the  forbidden  zone. 
This  is  impliedly  admitted  by  proctor,  for  he  states 
in  his  brief  (p.  10)  that  the  theory  of  the  "Fullerton" 
seems  to  be  that  she  was  without  fault  as  long  as 
she  was  not  actually  in  the  zone  of  forbidden  anchor- 
age, and  that  all  waters  not  forbidden  are  permitted 
waters. 

The  master  of  the  ''Transit"  testified  that  three  or 
four  days  prior  to  the  collision,  he  took  the  bearing  of 
the  "Fullerton"  and  ascertained  that  she  lay  east 
northeast  from  the  ferry  slip,  1000  yards  off.  Though 
she  had  been  anchored  in  the  same  place  for  the  three 
preceding  months,  the  master  refused  to  admit  that  he 
had  ever  noticed  her  presence  except  during  the  three  or 
four  days  before  the  collision.  He  explained  this  on  the 
theory  that  she  had  during  that  time  drifted  from  a 
previous  anchorage  to  within  that  distance  from  the 
established  fairway,  though  all  of  the  witnesses  on 
the  "Fullerton"  testified  that  she  had  not  materially 
altered  her  position  from  the  time  she  first  dropped 
anchor.  It  is  pertinent  to  inquire  how  the  master  of 
the  "Transit"  knew  of  her  alleged  drifting,  if  he  did 
not  know  of  her  earlier  anchorage? 

The  bearings  claimed  to  have  been  taken  by  the 
master,  when  laid  down  upon  the  chart,  show  the  posi- 
tion,  east   northeast   and   1000   yards   off   the   slip,   to 


be,  as  nearly  as  can  be  measured,  1000  feet  south  of 
the  southern  boundary  of  the  forbidden  anchorage 
zone  (see  chart  appended).  With  the  "Fullerton" 
235  feet  long,  anchored  with  sixty  fathoms  of  chain, 
one  thing  is  thus  demonstrated,  on  the  testimony  of 
the  ''Transit's"  master,  to  say  nothing  of  the  "Ful- 
lerton's"  witnesses,  and  that  is  that  when  the  ''Fuller- 
ton"  swung  to  the  flood  tide  on  the  night  of  the  col- 
lision, she  was  not  within  1000  feet  of  the  fairway 
established  by  the  State  Board  of  Harbor  Commission- 
ers. Nor  do  proctors  for  appellant  make  contention 
to  the  contrary,  for  in  their  libel,  drawn  nearly  nine 
months  after  the  collision,  no  charge  is  made  that  the 
"Fullerton"  was  anchored  within  the  forbidden  zone. 

How,  then,  can  it  be  urged  that  the  "Fullerton"  was 
improperly  anchored?  It  is  true  that  certain  of  her 
witnesses  testified  that  sometimes  the  "Transit"  would 
pass  close  to  the  ''Fullerton"  when  the  latter  was  lying 
to  an  ebb  tide,  i.  e.,  with  her  stern  toward  the  fairway, 
but  that  fact  does  not  establish  that  the  "FuUerton" 
was  improperly  anchored  at  the  time  of  the  collision, 
for  to  pass  so  close  to  the  "Fullerton",  it  is  manifest, 
on  her  master's  testimony,  that  the  ''Transit"  fnust  then 
have  been  without  her  fairway,  to  the  southward  of 
the  forbidden  anchorage  zone.  That  her  navigation 
was  erratic  in  this  respect  is  shown  by  the  fact  that 
once  she  crossed  the  **Fullerton's"  bow  on  the  ebb 
tide  (Supp.  Apostles  pp.  17-18) ;  sometimes  on  a  flood 
tide  she  likewise  came  close  to  the  "Fullerton"  (Supp, 
Apostles  p.  17),  whereas  usually  on  a  flood  tide,  such 
as  was  prevailing  at  the  time  of  the  collision,  she  passed 


a  mile  to  the  northward  (Apostles  p.  145).  Whether 
ebb  or  flood,  the  "Transit"  apparently  followed  no 
defined  approach  to  the  slip,  even  consistent  with  the 
l^revailing  tide. 

Examination  of  the  chart  (Claimant's  Exhibit  2), 
a  copy  of  which,  with  notations  thereon  illustrative 
of  argument,  is  appended  hereto,  will  show  that  the 
forbidden  anchorages  were  established  by  the  Harbor 
Commissioners  largely  as  lanes  for  the  ferries  travers- 
ing the  bay,  and  those  passing  along  the  San  Fran- 
cisco water  front.  One  forbidden  zone  protects  the 
ferry  running  from  the  slip  at  Point  Richmond  (Santa 
Fe  Ry.  Co.)  to  the  main  ferry  slip  on  the  San  Francisco 
water  front;  another  from  the  Key  Route  (S.  F.,  0.  & 
S.  J.  R.  R.),  Southern  Pacific  mole  (S.  P.  R.  R.  Co.), 
Western  Pacific  mole  (W.  P.  Ry.  Co.)  and  Alameda 
mole  (S.  P.  R.  R.  Co.)  to  the  main  ferry  slip  at  the 
Ferry  Building;  a  third  forbidden  anchorage  is  that 
protecting  the  ferries  running  to  the  Berry  street 
wharf,  and  the  16th  street  wharf  to  which  the  "Tran- 
sit" was  bound  at  the  tim'e  of  the  collision;  a  fourth 
was  established  three  days  after  the  collision,  though 
the  Harbor  Commissioners'  charts  were  not  published 
until  March,  1910,  following  the  completion  of  the 
new  Western  Pacific  slip  at  the  southerly  end  of  the 
water  front.  Thus,  ample  lanes  of  travel  across  the 
bay  and  for  500  yards  out  from  the  wharves  along 
the  water  front,  were  established,  at  the  time  of  th'e 
collision,  within  which  no  vessel  was  permitted  to 
anchor.  The  fairway  so  set  aside  for  the  use  of  such 
ferries  as  might  transport  freight  to   the   16th   street 


slip,  was  bounded  on  the  south  by  a  line  extending 
from  the  wharf  approximately  300  feet  south  of  the 
slip,  in  a  general  northeasterly  direction  to  the  Alameda 
mole  and,  on  the  north,  by  a  line  from  the  entrance 
to  Oakland  Creek  to  a  point  on  the  San  Francisco 
shore  known  as  Hay  wharf,  three-quarters  of  a  mile 
to  the  northward  of  the  slip,  and  having  a  width  of 
4500  feet  opposite  the  point  where  the  ''Transit's" 
master  located  the  "Fullerton". 

Such  a  fairway,  however,  so  goes  the  argument  of 
proctor,  was  not  sufficient  for  the  "Transit",  as  he 
asks  the  court  to  hold  the  "Fullerton's"  position  im- 
proper because  the  "Transit"  did  not  keep  within 
this  lane,  three-quarters  of  a  mile  wide,  but  some- 
times, on  flood  as  w'ell  as  on  ebb  tide,  passed  close 
to  the  "Fullerton",  a  thousand  feet  outside  of  the 
established  fairway.  To  condemn  the  "Fullerton"  as 
being  improperly  anchored,  they  would  thus  have  the 
court  add  to  the  broad  fairway,  already  established  by 
governmental  authorities,  such  further  zone  as  the 
"Transit"  was  sometimes  carried  into  by  her  erratic 
navigation. 

Such  additional  width  to  the  southern  side  of  the 
forbidden  zone  was  unnecessary  for  manifest  reasons, 
as  the  fairway  extended  far  enough  to.  the  northward 
(%  of  a  mile)  to  allow  the  "Transit"  an  unobstructed 
opportunity  to  keep  up  against  a  flood  tide,  so  as  to 
overcome  the  southerlj^  drift  of  such  tide  as  she 
crossed  from  Oakland  to  her  San  Francisco  slip.  On 
an  ebb  tide,  the  drift  would  be  to  the  northward, 
and   as   the   "Transit"   crossed   from   Oakland   to   the 


slip,  she  would  be  forced  to  run  against  the  tide,  as 
the  Oakland  mole,  from  which  the  ferry  started,  was 
to  the  northward  of  the  16th  street  slip.  Thus,  in 
crossing  to  the  slip,  on  an  ebb  tide,  the  "Transit"  was 
in  no  danger  of  being  carried  by  the  tide  to  the 
southward  of  a  line  drawn  from  Oakland  to  the  slip. 
On  the  contrary,  she  would  be  carried  to  the  north- 
ward, and,  by  stemming  the  tide,  could  make  the  slip 
without  being  force  1  to  the  southward  of  the  fairway. 
The  location,  by  the  Harbor  Commissioners,  of  the 
southern  boundary  of  the  fairway,  300  feet  to  the 
southward  of  the  slip,  was,  therefore,  sufficient  to 
enable  the  "Transit"  to  reach  the  slip  on  the  ebb  tide. 
If  she  went  beyond  that  line,  it  was  voluntary  on  her 
part,  and  not  required  by  any  of  the  exigencies  of 
navigation  on  such  a  tide.  If,  then,  sometimes  on  an 
ebb  tide,  the  "Transit"  came  close  to  the  "Fullerton", 
anchored  to  the  south  of  the  fairway,  it  was  not  be- 
cause she  did  not  have  ample  room  to  make  her  slip, 
but  because  of  erratic  navigation. 

On  the  other  hand,  a  flood  tide  naturally  drifted  her 
to  the  southward,  and,  to  give  her  opportunity  to  over- 
come its  influence,  the  forbidden  anchorage  was  extended 
far  to  the  northward  of  the  slip,  so  that,  in  laying  her 
course  from  Oakland  mole,  the  "Transit"  had  an  unob- 
structed fairway  to  keep  to  the  northward,  and  thus 
offset  the  southerly  set  of  the  tide.  It  was  for  the 
purpose  of  offsetting  the  drifting  effect  of  the  flood  tide 
that  the  "Transit's"  master  ordinarily  laid  his  course 
S.  W.  by  S.,  and  on  the  trip  of  the  collision  S.  W.  1/2  S., 
from  Oakland  mole,  thus   demonstrating  the  practical 


wisdom  of  the  Harbor  Commissioners  in  laying  out  the 
fairway  with  its  greatest  area  of  forbidden  anchorage 
to  the  northward  of  the  slip. 

Were  any  of  the  places  from  which  the  ''Transit" 
always  departed  on  the  Oakland  shore,  to  the  southward 
of  the  slip,  or  even  opposite  it,  it  is  at  once  apparent 
that  the  fairway  would  have  required  extension  to  the 
southward,  but  situated  as  they  were,  to  the  north- 
ward, the  Harbor  Commissioners  correctly  laid  out  the 
fairway  when  they  located  the  greatest  area  of  the 
forbidden  zone  to  the  northward  of  the  slip.  In  this 
manner,  they  provided  an  ample  and  safe  fairway  for 
the  "Transit's"  approach  to  the  16th  street  slip,  what- 
ever the  tide  might  be. 

There  was,  then,  no  reason  so  far  as  the  necessities 
of  the  "Transit's"  navigation  were  concerned,  why  the 
fairway  set  apart  for  her  use  was  not  sufficient,  or  why 
the  anchorage  of  the  "Fullerton"  was  not  proper  at  the 
time  of  the  collision,  even  granting  that  she  was  within 
the  distance  of  the  forbidden  zone  testified  to  by  the 
"Transit's"  master.  Had  the  anchorage  of  the  "Ful- 
lerton"  been  deemed  a  menace  by  those  on  the  "Tran- 
sit", if  properly  navigated,  or  imperiled  the  safety  of 
the  "FuUerton",  certainly  some  warning  would  have 
been  given  by  the  "Transit"  to  the  "Fullerton",  or 
some  complaint  thereof  made  to  the  proper  harbor  au- 
thorities.   But  not  a  word. 

The  fact  that  on  an  ebb  tide  the  "Transit"  some- 
times voluntarily  came  close  to  the  "Fullerton",  out- 
side of  the  forbidden  zone,  is  no  reason  for  holding  that 


the  latter  was  there  improperly  anchored.  If  so,  then 
the  establishment  of  the  forbidden  anchorage  was  mean- 
ingless, as  the  proper  anchorage  would  be  determined 
not  by  authorities  having  supervision  of  the  harbor, 
but  by  the  erratic  navigation  of  the  "Transit". 

It  is  respectfully  submitted  that  a  fairway  having 
been  established  by  the  Harbor  Commissioners,  within 
which  anchorage  is  forbidden,  and  without  which  anchor- 
age is  permitted,  a  vessel  is  not  to  be  condemned  for 
anchoring  without  the  forbidden  zone,  because  a  ferry, 
having  the  privilege  of  the  fairway,  sees  fit  to  leave 
the  lane  established  for  her  benefit  and  voluntarily  pass 
close  aboard  the  anchored  vessel.  The  establishment 
of  the  fairway,  within  which  the  ferries  might  pass 
without  encountering  anchored  vessels,  equallj^  conferred 
upon  all  other  vessels  anchored  without  the  zone,  the 
same  privileged  character.  Expressly  barred  from  an- 
choring within  long  established  areas,  designated  by 
rules  and  published  charts  as  "forbidden  anchorages", 
ample  for  their  purposes,  it  necessarily  follows  that  the 
waters  outside  such  forbidden  zones  were  proper  anchor- 
ages. 

The   Ophelia,  44  Fed.  941. 

The  fact,  then,  as  urged  by  proctor,  that  sometimes, 
which  is  not  shown  to  have  been  confined  to  the  two  or 

three  days  prior  to  the  collision  within  which  the  master 
of  the  "Transit"  would  only  admit  having  knowledge 
of  the  "Fullerton",  the  "Transit"  passed  close  to  the 
"Fullerton",  does  not  establish  the  improper  anchor- 
age of  the  "Fullerton",  so  as  either  to  condemn  her,  or 
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to  bring  her  without  the  operation  of  the  rule  raising  a 
presumption  of  fault  against  a  moving  vessel  in  col- 
lision with  one  that  is  anchored. 


THE    FEESUMPTION   OF    FAULT. 

The  cases  relied  upon  by  proctors  to  remove  the 
'^  Transit"  from  a  presumption  of  fault  for  having  col- 
lided with  the  anchored  "Fullerton",  are  based  upon 
facts  manifestly  dissimilar  to  those  in  the  case  at  bar, 
and  formulate  no  rule  which  can  be  invoked  against 
the   ''Fullerton". 

For  instance,  the  "Talisman",  in 

The  D.  S.  Gregory,  Fed.  Cas.  4102, 
was  not  condemned,  though  she  was  about  in  the  usual 
track  of  ferry-boats  crossing  the  Hudson  River,  as  she 
was  not  ivithin  a  forbidden  zone.  Her  position  being 
known  to  the  ferry,  the  court  held  that  it  was  the  latter 's 
duty  to  keep  clear. 

In 

The  Bedford,  Fed.  Cas.  1216, 
the  anchored  schooner  was  condemned,  however,  be- 
cause she  was  anchored  within  a  forbidden  zone  estab- 
lished by  an  ordinance  of  the  City  of  Neiv  York,  for- 
bidding anchorage  within  60  yards  of  a  direct  line  be- 
tween the  landing  places  of  the  public  ferries  traversing 
the  river,  regarding  the  unlawful  character  of  which 
anchorage  she  had  been  previously  warned  by  the  mas- 
ter of  the  colliding  ferry.  In  the  case  at  bar,  the  estab- 
lished fairway  was  4500  feet  wide  opposite  the  anchor- 
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age  of  tlie  ^'FuUerton",  and  the  latter  was  over  300 
yards  outside  of  it. 

In 

The  Rockaway,  19  Fed.  449, 
the  brig  "Survivor"  was  not  condemned,  because  she 
was    anchored   within   permitted   waters,   although    she 
was  within  150  yards  of  a  forbidden  zone. 

In 

Graves  v.  Carferry  Transportation  Company,  18.3 
Fed.  378, 
cited  by  appellee,  no  forbidden  zone  had  been  estab- 
lished, but  the  court  expressly  found  that  the  schooner 
"Wilson"  was  improperly  anchored  in  a  navigable 
channel,  and  was  not  displaying  the  lights  required  by 
law.  The  case  is  not  in  point  with  the  one  at  bar,  for 
here  a  broad  zone  was  specially  set  aside  for  the  use  of 
the  ferries,  outside  of  which  the  "Fullerton"  was  an- 
chored, a  situation  entirely  different  from  that  of  im- 
properly anchoring  a  vessel  in  a  navigable  channel.  And, 
even  in  that  case,  there  was  a  strong  dissent  on  the 
part  of  one  of  the  judges  of  the  court  of  appeals. 

Proctor  also  cites  the  case  of 

Ross  V.  Merchants  &  Miners  Tramsportation  Com- 
pany, 104  Fed.  302, 
in  support  of  his  citation  that  no  presumption  of  fault 
is  to  be  raised  against  the  "Transit".  Examination  of 
the  facts  readily  show  that  the  scows  were  moored  to- 
gether in  a  string  and  anchored  so  close  to  a  narrow 
channel  that  the  incoming  tide  naturally  threw  them 


12 


across  the  middle  of  the  channel.     The  court  remarked 
in  the  omitted  portion  of  the  excerpt  quoted  by  proctor : 

''With  reference  to  vessels  at  anchor,  where 
properly  anchored,  the  rule  is  strict  in  their  behalf, 
but  as  to  positions  for  anchoring  there  is  no 
mystery.  The  same  rules  of  obligation  to  use  care 
(that  is,  to  avoid  endangering  the  usual  paths  of 
commerce)  apply  as  apply  with  reference  to  ob- 
structing any  other  highway  unnecessarily." 

Had  the  "Fullerton"  been  anchored  in,  or  so  that  she 
swung  into,  the  forbidden  zone,  then  she  would  have 
been  subject  to  the  rule  by  which  the  scows  were  con- 
demned for  being  anchored  where  they  swung  across  the 
narrow,  dredged  channel.  But  the  very  fact  that  the 
"Fullerton"  was  admittedly  out  of  the  established  fair- 
way, makes  applicable  to  her  case  the  rule  which  the 
court  recognized  when  it  said  that 

"with  reference  to  vessels  at  anchor,  where  prop- 
erly  anchored,   the   rule   is    strict   in   their   behalf 

*         *         *  >> 

Similar  facts  also  distinguish 

The  City  of  Birmingham,  138  Fed.  555, 
for  the  dredge  was  held  in  violation  of  the  Act  of 
Congress,  March  3,  1899  (U.  S.  Comp.  St.  1901,  p.  3543), 
making  it  unlawful  for  vessels  to  anchor  in  navigable 
channels  in  such  a  manner  as  to  prevent  or  obstruct  the 
passage  of  other  vessels  or  craft,  as  it  was  found  by 
the  court  to  have  been  so  anchored  in  a  part  of  a 
navigable  channel,  at  best  difficult  of  navigation,  as  to 
obstruct  the  passage  of  other  vessels.  It  was  not  the 
case   of   a   vessel   anchored   in   a   large   navigable   bay 
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beyond    the    boundaries    of    long    established    fairway, 
sufficient  in  width  for  vessels  carefully  navigating  it. 

So  with 

The  MiUigan,  12  Fed.  338. 

She  was  anchored  slightly  oif  the  center  of,  but  still 
within,   a   narrow  navigable   channel. 

We  respectfully  submit,  therefore,  that,  with  the 
''FuUerton"  anchored  out  of  the  established  fairway, 
there  is  nothing  to  justify  her  condemnation  as  im- 
properly anchored,  or  to  remove  the  "Transit"  from 
the  presumption  of  fault  raised  against  her  for  having 
come  into  collision  with  the  anchored  "Fullerton". 


THE  WATCH  ON  THE  "FULLEETON". 

It  is  said  by  proctor  that  the  duties  of  care  imposed 
upon  the  "Fullerton"  were  of  the  highest  order.  We, 
of  course,  admit  that  a  proper  lookout  was  required 
to  be  maintained,  sufficient  lights  kept  burning,  and  the 
fog  bell  rung  as  prescribed  by  law.  The  cases  cited 
by  proctor,  however,  lay  down  no  rule  which  would 
condemn  the  "Fullerton"  as  in  failure  of  full  compli- 
ance with  those  obligations. 

The  Ailsa  was  held  in  fault  because  of  her  anchorage 
in  the  channel  for  steamers  bound  out  of  the  port  of 
New  York,  and  in  The  John  H.  Starin,  the  responsibility 
for  the  collision  was  found  to  be  with  the  schooner,  in 
that  she  failed  to  maintain  the  lights  and  lookout  re- 
quired of  vessels  anchoring  in  the  center  of  the  channel 
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usually  taken  by  all  New  York  steamers  leaving  New 
Haven  harbor. 

The  rules,  as  stated  in  The  Europe,  The  City  of  Bir- 
iningham  and  The  Clara,  are  unquestioned  when  the 
facts  make  them  applicable,  but  there  is  nothing  in  any 
of  them  which  points  to  a  fault  on  the  part  of  the  ' '  Ful- 
lerton"  in  the  fulfillment  of  the  obligations  imposed 
upon  her.  On  the  contrary,  the  evidence  shows  affirma- 
tively the  proper  performance  of  every  duty.  In  his 
effort  to  find  some  fault  on  the  part  of  the  "Fullerton", 
proctor  indulges  in  general  criticisms  of  a  petty  char- 
acter of  the  watch  maintained,  which  are  unsupported 
by  any  facts  shown  in  the  record.  For  instance,  much 
is  said  about  the  day  watchman  who  suffered  from 
the  misfortune  of  being  blind  in  one  eye,  the  youth- 
fulness  of  the  man  on  watch  at  the  time  of  the  col- 
lision, the  character  of  his  duties,  the  whimsical  nature 
and  fitness  of  a  gasoline  engine,  the  unreliability  of 
electric  lights,  etc.,  etc.,  but  the  fact  remains  that  the 
"youthful"  watchman  was  25  years  of  age,  had  been 
to  sea  for  over  four  years,  and  proved  himself  of 
qualifying  experience  and  intelligence  for  the  duties  he 
was  called  upon  to  perform.  Criticism  is  likewise  made 
of  the  fact  that  he  might  have  been  compelled  to  call 
the  other  watchman  if  certain  things  had  happened 
which  did  not  occur,  a  matter  entirely  foreign  to  the 
question  of  contributory  fault.  Withal,  however,  the 
record  clearly  establishes  that  the  lights  were  contin- 
uously displayed,  and  that  the  watchman  was  alert  and 
adequately    performed    the    duties    resting    upon     him. 
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There  remained  but  one  other  act  to  constitute  a  com- 
plete fulfillment  of  the  obligations  imposed  ux)on  the 
^'Fullerton"  as  an  anchored  vessel,  to  wit,  ringing  the 
fog  bell.  If  that  was  done,  then  certainly  she  was  not 
guilty  of  any  fault  which  even  remotely  contributed  to 
the  collision. 


THE   "FULIERTON'S"   FOG    BELL. 

Proctor  makes  strenuous  effort  to  avoid  the  effect  of 
the  District  Court's  finding  that  the  positive  proof  of 
the  ringing  of  the  "Fullerton's"  fog  bell  was  not 
overcome  by  the  negative  testimony  of  those  on  the 
''Transit",  who  asserted  that  they  did  not  hear  it,  by 
contending  that  what  the  court  characterized  as  nega- 
tive testimony,  was,  in  fact,  positive,  and  was,  by  reason 
of  a  larger  number  of  witnesses,  of  greater  weight. 
Moore  on  Facts,  Sec.  1198,  is  cited  to  support  the  con- 
tention. A  reading  of  the  author's  statement  in  its 
entirety  will  show,  however,  that  it  does  not  lay  down 
the  principle  asserted  by  proctor,  that  the  direct  denial 
by  witnesses  who  could  well  have  heard  signals  if  they 
had  been  given  is  generally  held  to  be  positive  in  char- 
acter, equally  with  the  positive  testimony  that  the  sig- 
nals were  given,  but  the  author  does  say  that  the  denial 
testimony  is  positive  in  character  equally  with  the  tes- 
timony that  the  signals  were  given,  so  as  not  to  ju^stify 
taking  the  case  from  the  jury. 

Furthermore,  the  author,  in  the  section  from  which 
proctor's  excerpt  was  taken,  was  discussing  land  signals, 
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to  wit,  locomotive  and  electric  car  signals  (see  page 
1340),  and  not  fog  signals.  Of  the  relative  weight  to 
be  given  positive  and  negative  testimony  of  fog  signals, 
the  author  states  a  different  proposition  to  that  quoted: 

"Upon  the  disputed  question  whether  a  ves- 
sel's signals  were  given — fog  horn,  bell  or  whistle — 
very  little  weight  is  ever  given  to  testimony  that 
they  were  not  heard,  when  opposed  to  positive  tes- 
timony by  credible  witnesses  in  position  to  know 
the  facts.     *     *     *."  (Section  1194a.) 

It  follows,  therefore,  that  the  District  Court  con- 
travened   no    principle    of    law    when    it    found    that 

'*  although  the  greater  number  of  witnesses  gave 
negative  testimony  in  support  of  libelant's  con- 
tention that  the  'FuUerton's'  bell  was  not  properly 
sounded,  it  is  not  sufficient  to  overcome  the  positive 
statements  of  the  three  men  who  were  upon  the 
'Fullerton'  to  the  effect  that  the  bell  was  being 
rung  in  the  manner  required  by  the  rules." 

Such  finding  of  fact  having  been  made,  it  will  not 
be  disturbed  by  this  court  under  the  well  known  rule 
stated  in 

The  Bailey  Gatzert,  179  Fed.  44,  48. 

In  his  effort  to  get  away  from  the  District  Court's 
finding,  proctor  endeavors  to  adduce  from  the  record 
that  but  two,  not  three,  witnesses  gave  positive  testi- 
mony of  the  ringing  of  the  bell.  The  evidence  which 
he  would  discard  is  that  of  the  day  watchman,  Olson, 
for,  after  quoting  the  witness,  proctor  concludes  that  the 
testimony  does  not  show  that  the  witness  heard  the 
bell  of  the  "Fullerton"  at  any  time  during  the  critical 
moments  before  the  collision. 
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The  injustice  of  such  conclusion  quickly  appears  from 
the  reading  of  the  entire  testimony  of  the  witness. 
What  the  witness  was  referring  to  in  the  meagre  part 
quoted  by  proctor  was  the  time  from  which  he  heard 
the  fog  bells  of  the  "FuUerton."  That  proctor  so  un- 
derstood was  manifest  from  the  following  question 
which  he  subsequently  propounded  to  the  witness: 

*'Q.     From  9  o'clock  on  you  heard  the  bell  on 
the  'Fullerton',  did  you! 
A.     Once  in  a  while. 
Once  in  a  while  foggy  and  once  in  a  while  clear." 

(Supp.  Apostles,  p.  60.) 

His  testimony  on  direct  examination,  however,  shows 
how  unmistakably  the  witness  heard  the  "FuUerton's" 
bell  as  the  "Transit"  approached: 

"Q.  Do  you  know  whether  or  not  the  bell  on 
board  the  'Fullerton'  was  ringing? 

A.     The  bell  on  the  'Fullerton'  was  ringing. 

Q.     Was   ringing'? 

A.     Yes,   sir,  was  ringing. 

Q.     What  noise  did  you  hear  when  you  awakened? 

A.  The  noise  from  the  'Transit'  paddle-wheels 
and  the  whistle. 

Q.  How  often  would  you  hear  the  bell  of  the 
'Fullerton's'? 

A.  The  bell  on  the  'Fullerton',  about  every  min- 
ute was  ringing. 

Q.     Did  you  see  the  'Transit'  at  all? 

A.     Seen   her.     I   looked   out   through   the   port 

hole. 

****** 

Q.  Are  you  positive,  or  is  it  merely  a  matter  of 
guesswork  that  the  'Fullerton's'  bell  was  ringing 
in  that  fog? 

A.     The  'Fullerton's'  bell  was  ringing." 

(Supp.  Apostles,  pp.  57-59). 
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The  fact,  as  established  b}^  the  record,  is  that  the 
•'Fullerton's"  bell  was  sounded,  and  the  circumstances 
all  point  to  its  having  been  heard  and  mistaken  by  those 
on  the  "Transit".  Indeed,  proctor  makes  no  attempt 
to  reconcile  the  statement  of  the  "Transit's"  master 
that  while  he  usually  heard  the  slip  bell  6  or  7  minutes 
off,  this  night  he  heard  it  15  minutes  distant,  and  that 
while  he  could  only  hear  the  slip  bell  when  straight 
out  from  the  slip,  this  night,  if  heard  15  minutes  off, 
the  sound  must  have  reached  far  to  the  northward,  on 
the  course  (S.  W.  i/^  S.)  the  "Transit"  was  steering. 
Proctor  makes  no  explanation  of  the  fact  that  the  master 
heard  the  "bell"  right  straight  ahead  while  steering  S. 
W.,  and  that  shortly  afterward  the  "Fullerton's"  light 
was  observed  in  the  same  direction,  a  course,  as  shown 
by  the  appended  chart,  which  could  not  have  made  pos- 
sible the  hearing  of  the  slip  bell  in  the  direction  from 
which  the  sound  of  the  ringing  bell  came.  Nor  does 
proctor  have  a  word  to  say  as  to  why  the  slip  bell,  if 
ringing  immediately  before  the  collision,  was  not  heard 
afterwards,  though  the  "Transit"  had  not  reached  the 
slip,  and  at  the  point  of  collision  was  admittedly  nearer 
the  slip  than  when  the  bell  was  first  heard.  The  slip  bell 
was  not  heard  on  the  "Fullerton"  (Supp.  Apostles  p. 
17)  although  she  was  more  in  range  and  closer  to  it 
than  the  "Transit"  could  have  been  when  22  or  23 
minutes  out  from  Oakland.  If  it  were  rung,  why  was 
the  employee  of  appellee  not  called  to  testify  to  the 
fact,  and  explain  the  reason  for  its  ceasing  on  the  hap- 
pening of  the  collision! 


19 


These  facts,  coupled  with  the  positive  testimony  of 
tiiose  on  board  the  "Fuilerton"  that  the  bell  was  rung, 
conclusively  demonstrate  as  circumstances  can,  that  the 
''FuUerton's"  bell  was  heard,  but  mistaken,  doubtless 
because  those  on  board  the  "Transit"  erroneously  as- 
sumed that  they  were  farther  to  the  northward,  beyond 
the  range  of  the  "Fullerton's"  bell. 

Such  testimony  and  such  circumstances  cannot  be 
answered  by  the  suggestion,  apparently  original  with 
proctor,  for  it  finds  no  support  in  the  record,  that  the 
bell  was  rung  by  the  wrong  kind  of  a  cord,  or  that  the 
distance  at  which  the  bell  could  be  heard  was  not  es- 
tablished. The  type  of  bell,  its  arrangement  and  the 
manner  in  which  it  was  rung,  was  fully  described,  but 
its  efficiency  was  unquestioned  on  the  trial. 

In  the  light  of  all  the  facts,  therefore,  no  fault  on 
the  part  of  the  "Fullerton"  is  to  be  found,  but,  on 
the  contrary,  she  was  complete  in  the  fulfillment  of 
every  duty  imposed  upon  her  as  an  anchored  vessel. 


RESPONSIBILITY     FOR     THE     COLLISION     RESTS     UPON     THE 

"TRANSIT". 

We  confess  our  inability  to  see  wherein  The  Hudson 
(F.  C.  6829),  cited  by  proctor,  is  decisive.  There,  the 
Eevenue  Cutter  "Cuyahoga"  was  held  in  fault  for  not 
giving  the  fog  signal  required  by  law.  She  was  an- 
chored in  too  close  proximity  to  what  was,  on  the  ebb 
tide,  the  usual  route  of  the  colliding  ferry  in  making 
her  slip.     There  was  not,  as  in  the  case  at  bar,  any 
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fairway  for  the  ferries,  established  by  governmental 
authorities,  outside  of  which  the  "Cuyahoga"  was  an- 
chored. Then,  too,  she  was  repeatedly  warned  by  the 
ferries  of  the  danger  of  her  position,  which  requests 
to  move  were  met  by  insulting  refusals  even  after  one 
collision  had  occurred.  None  of  the  faults  which  con- 
demned the  ''Cuyahoga"  are  to  be  attributed  to  the 
"Fullerton". 

It  is  unnecessary  to  further  comment  upon  the  ex- 
cessive speed  of  the  "Transit",  except  to  point  out  the 
fallacy  of  the  reasoning  by  which  proctors  seek  to 
escape  condemnation  for  a  speed,  which  not  only  has 
been  condemned  as  excessive  per  se,  but  which  was  in 
violation  of  every  reason  upon  which  the  rule  against 
immoderate  speed  is  based.  It  may  be  true  that  the 
master  steered  the  same  course  that  night  which  he  had 
for  35  years,  but  that  in  no  way  granted  him  the  right 
to  run  at  an  immoderate  speed,  for  though  he  knew  he 
had  a  broad  fairway,  the  fact  that  he  brought  up  on  the 
"Fullerton",  to  the  southward  of  the  fairway,  when  he 
thought  he  was  far  to  the  northward  of  it,  shows  how 
unadvised  the  master  was  as  to  the  actual  course  of  the 
"Transit". 

If  the  rules  laid  down  in  The  Pennsylvania  and  The 
Martello  are  to  be  applied,  the  "Transit's"  speed  was, 
per  se,  excessive.  Proctor,  however,  makes  a  valiant 
effort  to  escape  the  effect  of  The  Martello  by  suggesting, 
in  effect,  that  while  the  Supreme  Court  held  a  speed  of 
five  and  a  half  to  six  knots  excessive,  on  account  of  the 
peculiar  circumstances  of  the  case,  it  is  inapplicable  to 
the  case  at  bar  because  the  "Transit"  was 
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"off  the  frequented  paths  of  commerce,  in  quiet 
Mission  Bay,  where,  in  the  middle  of  the  night,  she 
was,  in  all  probability,  the  only  moving  thing  and 
had  no  dangers  to  encounter  except  the  vessel 
anchored  in  her  fairway." 

We  may  search  the  record  in  vain  for  any  evidence 
to  support  the  declarations  of  proctor.  For  all  that 
appears,  and  it  is  as  likely  to  be  as  true  as  proctor's 
suggestion,  shipping  of  all  kinds  and  character  may 
have  been  moving  on  the  bay  across  the  course  of  the 
"Transit",  for  we  are  unaware  that  vessels,  entering 
and  leaving  and  navigating  about  the  great  harbor  of 
San  Francisco,  cease  their  operations  with  the  coming 
of  night.  If  the  number  of  vessels  possible  to  be 
encountered  were  the  determining  factor,  doubtless  The 
Martello  upon  the  ocean  would  have  been  privileged 
with  a  higher  speed  than  that  permitted  a  vessel  in 
San  Francisco  harbor.  The  point  is  that  no  reason 
exists  for  not  applying  to  a  vessel  navigating  in  a  har- 
bor of  one  of  the  world's  great  ports,  the  same  re- 
quirement of  speed  as  to  a  vessel  approaching,  on  the 
high  seas,  the  entrance  to  New  York  harbor. 

But  even  assuming  that  the  suggestions  of  counsel 
distinguish  the  case,  the  speed  of  the  "Transit",  7  knots, 
still  falls  within  the  condemnation  of  The  Pennsylvania, 
for  the  latter  was  held  in  fault  for  that  identical  rate 
while  navigating  the  high  seas,  200  miles  outside  of 
Sandy  Hook.  If  that  was  excessive,  we  are  at  a  loss 
to  understand  how  a  similar  rate  of  speed  in  the  harbor 
was  not  undue! 

Granting,  however,  that  the  speed  is  not  to  be  con- 
demned, per  se,  still  it  comes  within  the  reason  of  the 
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rule  against  immoderate  speeds.  Judged  by  The 
Nacoochee,  and  all  that  long  line  of  cases  wherein  the 
same  rule  has  been  restated  and  applied  by  the  Supreme 
Court,  the  "Transit"  was  grievously  in  fault,  for  she 
was  admittedly  traveling  at  such  a  speed  that  she 
could  only  be  stoped  in  800  or  900  feet,  in  a  fog  so  dense 
that  she  could  only  see  the  "Fullerton"  200  feet.  Her 
speed,  then,  was  undue  if  the  rule  required  her  to  main- 
tain only  such  a  rate  as  would  enable  her  to  come  to  a 
standstill  by  reversing  her  engines  at  full  speed,  before 
she  should  collide  with  a  vessel  which  she  should  see 
through  a  fog. 

Proctor  impliedly  admits  the  fault  of  the  "Transit" 
if  that  be  the  test  of  moderate  speed,  but  he  denies  the 
rule  by  suggesting  that  the  Supreme  Court,  when  it  used 
the  words  "which  she  should  see  through  the  fog,"  in 
The  Nacoochee,  meant  "which  she  should  see  or  hear 
through  the  fog."  Not  only  has  the  rule  been  stated 
too  often  in  the  same  words  to  admit  of  controversy 
as  to  its  meaning,  but  the  suggestion  of  proctor  reduces 
itself  to  an  absurdity.  Take,  for  instance,  the  "  Beaver  "- 
"Selja"  case,  decided  by  the  District  Court  for  the 
Northern  District  of  California,  where  the  record 
showed  that  the  "Selja"  heard  the  "Beaver's"  whistle 
fifteen  minutes  before  the  collision.  Can  it  be  urged 
that  moderate  speed  only  required  that  the  "Selja" 
be  going  at  such  a  rate  that  she  could  be  stopped  in 
fifteen  minutes?  Hardly,  for  that  would  make  possible 
full  speed  in  a  fog  where  the  vessels  might  only  be  able 
to  see  each  other  a  ship's  length  off.  The  vagaries  of 
sounds  in  the  fog  have  been  often  commented  upon  by 
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the  courts.  How,  then,  could  any  master  tell  from  what 
distance  he  might  be  hearing  a  fog  signal?  If  he  could 
not,  there  would  be  no  criterion  by  which  to  safely  regu- 
late the  speed  of  his  vessel,  for  the  same  speed  might 
be  immoderate  as  to  one  approaching  vessel,  and  mod- 
erate as  to  another,  depending  upon  the  fog  penetrating 
qualities  of  the  approaching  whistles.  By  such  a  rule, 
two  vessels,  duplicates  as  to  design,  size  and  power, 
might  be  traveling  at  the  same  speed  in  the  same  fog, 
and  one  be  held  in  fault,  and  the  other  free  of  blame, 
by  the  circumstance  of  the  latter  having  the  louder 
whistle.  It  but  shows  how  unsound  is  the  construction 
which  proctor  would  have  this  court  give  to  the  rule 
laid  down  by  the  Supreme  Court  in  terms  which  admit 
of  no  ambiguity. 

The  hypothetical  case  offered  by  proctor  to  illustrate 
the  reason  for  a  modification  of  the  rule  formulated  by 
the  Supreme  Court,  only  serves  to  demonstrate  the  wis- 
dom of  the  rule  as  now  applied.  If  a  fog  were  so  dense 
that  two  vessels  could  only  see  each  other  10  feet  apart, 
it  was  time  they  stopped,  for  manifestly  their  naviga- 
tion could  be  continued  only  at  the  positive  peril  to  life 
and  property. 

The  reason  for  the  rule  requiring  reduction  of  speed 
is  to  obviate  just  that  possibility. 

It  is  no  defense  that  the  "Transit"  could  not  travel 
slower  and  keep  steerageway,  for  the  Supreme  Court 
has  adversely  spoken  upon  that  point  in  The  Pennsyl- 
vania, 19  Wall.  125,  and  the  same  rule  has  been  applied 
in  the  English  courts. 

The  Campania,  9  Asp.  M.  C.  151. 
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There  is  neither  showing  nor  reason  why  this  freight 
carferry  should,  because  of  her  construction,  be  removed 
from  the  operation  of  the  rule  which  governs  every 
other  vessel.  True,  she  was  made  to  run  just  as  other 
vessels,  but  if  she  could  not  do  so  in  a  fog,  at  a  speed 
which  did  not  endanger  the  safety  of  others,  and  in 
conformity  to  the  rules  governing  all  vessels,  it  was  her 
duty  to  remain  dormant  until  the  fog  passed. 

It  may  be,  as  said  in  the  case  of 

Wright  <&  Cobb  Lighterage  Co.  v.  New  Englamd 
N.  Co.,  189  Fed.  809,  814, 
cited  by  proctor,  that  public  interests  require  that  ferry 
boats  make  their  regular  trips  even  in  very  thick  fog, 
but  that  constitutes  no  reason  for  holding  that  a  freight 
carferry,  of  such  design  and  construction  that  at  lowest 
speed  she  cannot  be  stopped  in  less  than  800  feet,  and 
then  not  immediately  reversed  from  ahead  to  full  speed 
astern,  may  run  at  a  speed  in  positive  violation  of  the 
rules  prescribed  by  the  Suj^reme  Court  in  its  numerous 
decisions. 

We  respectfully  submit  that  the  decree  of  the  District 
Court  should  be  reversed  in  accordance  with  the  prayer 
of  our   opening  brief. 

Dated,  San  Francisco, 
December  6,  1913. 

Edward  J.  McCutchen', 
Tea  a.   Campbell, 
McCutchen,  Olney  &  Willaed, 

Proctors  for  Appellant  and 
Cross-Appellee. 
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